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CIRCUIT COURT OF THE UNITED STATES, DISTRICT OF INDIANA: 
JUNE TERM, 1849. 


Ray v. Donnetit & Hamitron. 
[Reported by Judge M’Lean.] 
FUGITIVE SLAVES, HARBORING. 


An action against one or more persons, for harboring or secreting fugitives from labor, 
whether brought for the penalty or the value of the slaves, is founded on the Con- 
stitution of the United States and Act of Congress. 

In such an action, the plaintiff must prove the ownership of the slaves, and that they 
escaped from his service. 

A removal of the slaves from the place where they had been secreted with the view of 
returning them to their master, so that they were enabled to escape from the 
pursuit of the master, is a harboring and secreting of them within the Act of Con- 
gress. 

The circumstances under which they were removed, may be sufficient to show that the 
person removing them, had knowledge that they were fugitives from labor. 

The evidence must preponderate in favor of the plaintiff, to authorize a verdict for him. 

Whether a verdict for the plaintiff extinguishes his right to the fugitives, is nota 
question for the jury. They are to give damages for the injury done to the plaintiff 
by the acts of the defendants. And if by such acts, the services of the fugitives 
have become lost to the plaintiff, the value of these services will be the damages 
sustained. 

Where the credibility of a witness is so impeached as to create strong doubts as to the 
truth of his testimony, the jury may decide the controversy on the other evidence 
in the case. 

Where the general character of a witness has not been impeached, though he may have 
been contradicted by other witnesses, his general good character cannot be proved. 


Marsuat and Davmsoy, for plaintiff; Smrru & Srevens, for de- 
fendants. 
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Cuaror, sy Jupce McLean. 

Gentlemen of the Jury: This action is founded upon the Consti- 
tution of the United States, and the Act of Congress of 1798. As 
in other and similar cases, the provisions of the Constitution and 
of the Act should he considered by the jury. 

The second section of the fourth article of the Constitution pro- 
vides, that “no person held to service or labor in one State, under 
the laws thereof, escaping into another, shall, in consequence of 
any law or regulation therein, be discharged from such service or 
labor; but shall be delivered up on claim of the party to whom 
such service or labor may be due.” 

By the third section of the above act, respecting “fugitives from 
labor,” it is declared, ‘“‘ that when a person held to labor in any of 
the United States, &c., under the laws thereof, shall escape into 
any other of the said States, the person to whom such labor is 
due, his agent, or attorney, may seize and arrest any such fugi- 
tive,’ &c. And the fourth section provides, that “ when any per- 
son shall knowingly and willingly obstruct or hinder such claimant, 
his agent, or attorney, in so seizing or arresting such fugitive from 
labor, &c., or shall harbor or conceal such persons, after notice that 
he or she was a fugitive from labor as aforesaid, shall, for either of 
said offences, forfeit and pay the sum of five hundred dollars, &c. , 
saving, moreover, to the person claiming such labor, or service, his 
right of action for, or on account of, the said injuries, or either of 
them. 

This action is not brought for the penalty under either of the 
above provisions, but for the value of the slaves. That the plain- 
tiff resides in Kemble county, Kentucky, was the owner of the 
woman Caroline and her four children, Frances, John, Amanda, 
and Henry, and that they escaped from his services on Sunday 
evening the 3lst Oct. 1847, is proved by John W. Coleman, and 
Willim Ray, the son of the plaintiff. They described the woman 
as about thirty-five years of age, of a dark color, and the children 
as of light complexion, the youngest being the darkest. 

On Monday evening the fugitives were discovered by Woodson 
Clark, a witness, near Clarksburgh, Indiana, in a house nearly filled 
withclover hay, on Peyton’s farm which adjoined that of the witness. 
His attention was drawn to the house by hearing some one cough- 
ing, and he there found the woman and her children. She stated 
to him that she belonged to Ray, and the witness then recognised 
them, having seen the woman and some of the children at Ray’s, 
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who kept a public house, at the seat of justice in Kemble county. 
The witness took the fugitives to his own house, and from thence 
they were taken by his son, who lived near, and to secure them 
they were placed in a fodder house near the stable. The professed 
object in secreting the fugitives was, to detain them for their 
master, to whom Woodson Clark despatched a messenger. 

On the same evening the fugitives were removed from the fod- 
der house, and by that means made their escape. Their master, it 
seems, has never recovered them. And the important question 
is, who aided them in their escape from the place of conceal- 
ment. 

Judge Hopkins states that early in November 1847, Luther A. 
Donnell, the defendant, Robert Hamilton and Cyrus Hamilton, 
made complaint to him that Woodson Clark had certain colored 
persons concealed in his house, who did not belong to the neigh- 
borhood, and a writ of habeas corpus was applied for by Donnell 
to bring them before the Judge. The writ was allowed, and they 
were directed by the Judge to apply to Hamilton, a respectable 
lawyer at Greensburgh, the seat of justice for the county, who 
acted as deputy clerk, and request him to make out the writ. 

On Monday evening the 1st of November, Coleman, Ray and others 
who were in pursuit of the fugitives, arrived at Greensburgh. And 
after taking refreshments, making inquiries respecting the fugi- 
tives, they set out for Clarksburgh in company with Joseph McKin- 
ney at about eight o’clock in the evening. After riding about nine 
miles, hearing the tramp of horses in their rear, travelling at a rapid 
rate, they halted under a shade, at one side of the road. Two 
men passed them riding on a fast trot, with a passing salutation. 
Having their suspicions excited, McKinney and his company re- 
solved to keep pace with them. McKinney knew that Donnell was 
in Greensburgh when they left it, and he afterwards found that Don- 
nell was one of the men who passed them, and that Robert Ham- 
ilton was the other. They travelled together a short distance 
when, after a consultation between the two, Donnell turned off the 
road, but Hamilton continued about two miles further and then 
turned about. This was between twelve and one o’clock at night. 
Hamilton left them about three quarters of a mile from Woodson 
Clark’s. 

John Emry says that on Monday evening, Nov. Ist, 1847, Don- 
nell put into his hands between midnight and daylight, a writ of 
habeas corpus. Witness was a constable and acted as deputy 
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sheriff, and he accompanied Donnell immediately to Woodson 
Clark’s; on the same night, Woodson Clark states, at about three 
o’clock Luther Donnell, Emry a constable, William Hamilton, one 
of the defendants, and his brother Robert came to his house. 
Donnell said to him that he had a warrant to search his house for 
certain negroes; the witness lighted a candle, showed him through 
the house, and not finding any one, Donnell said to Hamilton, they 
are not here, they must be at one of the sons of the witness. They 
left in the direction to his son Richard’s house, Donnell saying to 
Hamilton, the other defendant, that he would have them that night, 
and they rode ahead of the witness and others who for some dis- 
tance went the same road. Richard Clark’s house was one mile 
and a quarter, as the road run, from that of his father’s. 

Richard Clark swears that on Monday evening the fugitives 
being in his fodder house, he kept a watch to see who might at- 
tempt to remove them. His intention was, as he states, to retain 
the fugitives that they might be returned to their master. Between 
three and four o’clock on Tuesday morning, the witness, being on 
the watch, saw two men approach. To prevent his being observed 
he hid himself in the fence corner. The moon had risen an heur 
and a half or two hours, and gave considerable light. The men 
entered the fodder house, and in a few minutes came out with the 
woman and her children, passing close by the place where the wit- 
ness was concealed,on the opposite side of the fence. They passed 
between him and the moon, and he saw them so distinctly as to 
satisfy himself, that they were Donnell and William Hamilton, the 
defendants. Donnell was nearest him and he is more confident as 
to him than as to-Hamilton. Donnell was carrying the young- 
est child. On cross examination the witness said, possibly, he 
might have been mistaken as to the persons, but he was satisfied 
in his own mind thathe was not. Donnell wore a mixed jean frock 
coat. The houses of the witness and Donnell’s are about one fourth 
of a mile distance from each other. 

At the date of these transactions Peter Noel lived with Donnell, 
and he states that Donnell told him that he had placed negroes 
around Woodson Clark’s house, at the time of his being there with 
the search warrant. Emry, a witness, saw the negroes around the 
house of Clark. Donnell told Noel if it had not been for him the 
fugitives would have been safe with their master. On Monday 
while Donnell was absent at the Sandwich meeting house, three 
or four negroes called at his house to see him. Shortly after Don- 
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nell’s return home in the evening, he left, as he afterwards informed 
the witness, for Greensburgh to obtain a search warrant for the ne- 
groes. Donnell was absent on Monday night, and did not return 
home until about half an hour before Tuesday morning. On 
Tuesday morning William Hamilton breakfasted with Donnell, and 
they left Donnell’s house together between eight and nine o’clock 
on that morning. Witness heard Donnell say that the negroes 
belonged to Ray ; at what time this was said he does not remember. 

After breakfast and before they left Donnell’s house, witness 
heard Hamilton say to Donnell, we will goto Clarksburgh and baffle 
the men there in pursuit of the negroes, until they could get the 
negroes off. Donnell said to the witness that he carried victuals 
to the fugitives on Tuesday, who were then on the road between 
Brookville and some other place. The witness, it seems, had a 
quarrel with Donnell in the fall of 1848, and also a quarrel with his 
son. 

There is some confusion, if not conflict, in the testimony in regard 
to Donnell’s being seen, at home, at the horse mill of Snelling, and 
at other places on the road on Tuesday morning. 

Granville L. Hindle lives near to Donnell. Witness having said 
that had he been there, he would have taken back the negroes to 
Ray, Donnell replied that witness would not have done so, as the 
children were as white as either of them. 

Robert Coleman states that Donnell said to him, “the negroes 
are safe and Ray will never get them.” 

To break the force of the evidence of the plaintiff, many wit- 
nesses have been called and examined by the defendants. 

Robert M. Stout states that while Noel was living with Donnell, 
about two months after the slaves were taken from Clark’s, Noel 
asked witness to tell him about the negro scrape. The witness 
said why do you not ask Donnell; Noel replied he had tried him, 
but could get nothing out of him. 

Jackson Braden heard Noel say, when inquired of why he did 
not ask Donnell about the negroes, that he might as well ask the 
old fellow as Donnell. 

Peter Noel, on being recalled, denies that he ever made the 
above statements to Robert M. Stout and Jackson Braden. He 
says the statements of Donnell were made to him in the presence 
of no other person. 

Robert Coleman and twelve other witnesses, ate called, im- 
peach the credibility of Noel. His credibility is sustained by about 
the same number of witnesses. " 
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Robert M. Stout says that in the spring of 1848 he heard Richard 
Clark say in the presence of Donnell, that he was satisfied from 
Donnell’s saying so, that he did not assist in taking the negroes out 
of the fodder house. That he had known him many years and 
had no reason to doubt his word. 

Elisha Hobbs states, that on the Friday evening of the escape of 
the fugitives, he had a conversation with Richard Clark in regard 
to Dondell being at his place on Monday night, when he said he 
did not know certainly that Donnell was there. That it was so 
dark that he could not tell a white man from a black one. That 
he believed Peyton’s negroes took the fugitives away and 
that if Peyton did not take care he would have to pay for the ne- 
groes. 

James Petigrew says that he lodged with Richard Clark shortly 
after the fugitives had been removed. That Clark observed to him 
there had been a good deal of excitement in the neighborhood re- 
specting some slaves found by his father. That he, through false 
pretences, had induced them to come to his fodder house, with the 
view of enabling them to escape. And he observed that his father 
was independent in his circumstances, and did not need the reward 
for the apprehension of the negroes. 

He also said that he did not tell the colored persons in the neigh- 
borhood where he had placed the fugitives, but that they understood 
where the place was, and that the fugitives were removed by them. 
Clark said the negroes were not then more than half a mile from that 
place, and he must go and see if they were safe. Witness pro- 
posed to go with him, but Clark objected as he was astranger in the 
neighborhood, and the Kentuckians were about. Clark returned 
about ten o’clock at night, and said the negroes were safe and on 
their way to Richmond. He requested witness not to speak of the 
matter as it would displease his father and would be, in a pe- 
cuniary point of view, a disadvantage to him. And he also ob- 
served if the facts were known, he might be made liable for the slaves. 

David Stout says the day after the negroes were taken away, or 
the next day, he met Richard Clarkin the road near his house, who 
inquired if he hadseen any negroes, &c. On being answered inthe 
negative, he observed that he had had a negro woman and children 
at his house the night before, and that the negroes came and took 
them away ; but that the woman and her children were still in the 
neighborhood. 

Richard Clark on being recalled says he has no recollection of 
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having made the statements in conversations sworn to by Robert 
M. Stout, Elisha Hobbs, James Petigrew, and David Stout. He 
remembers that he conversed with those persons, but denies that 
he made the remarks attributed to him. 

These are the material facts proved, on which you, gentlemen, 
are to determine this controversy. There seems to be no doubt 
that the fugitives were the slaves of the plaintiff, and that they 
escaped from his service in Kentucky. They answer the description 
of the plaintiff’s servants, the woman confessed that she belonged 
to him, and they were known to be his by Woodson Clark, who had 
often seen them at the plaintiff’s house. And in addition to this, 
Donnell, one of the defendants, admitted they belonged to the 
plaintiff. And there is no doubt that the fugitives have been lost 
to the plaintiff. 

The great question is, whether the defendants removed them 
from the fodder house or aided in removing them. 

This fact rests mainly on the statements of Richard Clark and 
Peter Noel, connected with the circumstances of the case. If the 
jury shall believe these witnesses, the defendants are guilty. But 
the credibility of these witnesses has been assailed. Clark is con- 
tradicted by his own confessions to the two Stouts, to Hobbs, and 
especially to Petigrew. The statements of Clark made, as they 
were to these witnesses, are wholly inconsistent and irreconcilable 
with what he has sworn to on the trial. This inconsistency goes 
not only to his acts but to his motives also. From his remarks to 
Petigrew, it wou!d seem that he aided in the removal of the fugi- 
tives, and that to accomplish this object he deceived his father, and 
thereby got possession of them. And they were taken from the 
fodder house not by the defendants, but by other persons. Never 
in my experience have I[ witnessed so great a conflict of statements 
among respectable witnesses. The Court have refused to hear 
evidence in support of the general character of Richard Clark and 
his father, because they had not been assailed on that ground. 
They have been contradicted, but that does not enable a witness 
to offer evidence of general good character. 

The jury are the proper judges of the credibility of witnesses. 
Their statements are made in the presence of the jury, who ob- 
serve their appearance and the manner of giving their testimony. 
These are important in enabling you to weigh the evidence, and 
to determine the credit to which the witnesses are respectively en- 
titled. If conflicting statements can be reconciled, it should be 
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done ; but where this is impossible, you must decide to whom credit 
is due. When the scale shall stand upon an equipoise and there 
is nothing in the evidence which shall incline it to the one side or 
the other, the jury will find for the defendant. And where such 
a balance may exist in regard to the credit of a witness, the jury 
will throw his statements out of the case, and decide upon the 
other evidence. 

When we look at the active agency of Donnell in procuring the 
writ of habeas corpus and in serving it, under the denomination of 
a search warrant, in which Hamilton the other defendant co-ope- 
rated ; and when they were known to leave the house of Woodson 
Clark together, with an expression by Donnell that the negroes 
were at one of the sons of Clark, and that they would have them, 
going in the direction of Richard Clark’s at a late houron Monday 
night, it is clear that they might have removed the fugitives, as 
sworn to by Richard Clark. This view is strengthened by the ab- 
sence of Donnell from his home on Monday night, until a short 
time before daylight on Tuesday morning; and the defendants be- 
ing together on that morning at Donnell’s, and their subsequent 
conduct, all conduce to show that they had a most favorable 
opportunity of doing the act complained of. And they sought 
this opportunity, it would seem from the evidence, by extraordinary 
efforts, and a singular combination of circumstances occurred which 
would have enabled them to perpetrate the act. Whether they are 
guilty or not, it is for you to determine. It is no evidence that an 
individual has done a wrong who had an opportunity of doing it. 
But, if such opportunity be connected with circumstances, from 
which an inference may be fairly drawn, of an intention to do the 
act, and the act be done by some one, the opportunity of doing it 
becomes an important fact. 

Circumstantial evidence may prove a fact as satisfactorily as 
positive proof. And where the circumstances are of such a char- 
acter as necessarily to implicate an individual, he is required to 
exculpate himself by proof. 

If the defendants removed the fugitives from the fodder 
house, and by that means they were enabled to escape, so that their 
services have been lost to their master, the defendants are liable 
in this form of action. That the defendants knew they were fu- 
gitives from labor, is shown by the confessions of Donnell, and by 
the circumstances of the case. To suppose that they could have 
been ignorant of this knowledge, is to presume against all the facts 
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in the case. Liability attaches from “harboring or concealing” 
the fugitives. “To harbor” is defined by Worcester to be, “ to rescue, 
to receive clandestinely and without lawful authority.” And to 
conceal is “to hide, to keep secret, to secrete, to cover, to dis- 
guise.” And by Webster, “to withdraw from the observation, to 
cover, or keep from sight.” 

In regard to the damages, should you find for the plaintiff, the 
Court have been requested to charge you, that as a recovery in this 
case will be no bar to the plaintiff s claim on the fugitives, the 
damages should be nominal. I can only say that this action is 
given, in the language of the act of Congress, for the injury re- 
ceived. And of this you are to judge. The services of the fugitives 
are proved to have been worth to the plaintiff, by one witness, 
fifteen hundred dollars, and by another fifteen hundred and fifty 
dollars. Whether a recovery in this case extinguishes the right 
of the master, is not a matter for your consideration, but the 
amount of injury received by him, by the acts of the defendants. 

It is clear, that the damages recovered in this form of action, 
are not given as a penalty. The Act of Congress gives a penalty 
to the plaintiff of five hundred dollars against one who has se- 
creted a fugitive from labor, with notice, or for hindering his ar- 
rest, or rescuing him after he shall have been arrested. 

Slavery is an exciting topic, in whatever form it may be consid- 
ered ; and no political question can be more deeply interesting to 
any people. But it can only come before us judicially. Here 
great principles are discussed, and acted on only as they bear 
upon the rights of litigant parties. 

The power to establish slavery, in my judgment, does not be- 
long to the Federal Government. It is not found in the enumer- 
ated Federal powers, nor can it be implied from the necessary ex- 
ercise of any one of them ; but, as a right belonging to the States 
respectively, it is recognized. The clause in the Constitution which 
has been read, and the Act of Congress in regard to fugitives from 
labor, were intended to cover the services of slaves as well as 
those of apprentices. From the history of the times, we know the 
recognition of this power in the States, and in this form, was es- 
sential to the adoption of the Constitution; and on this principle 
of compromise, the compact of the Union was formed. 

The Constitution has made us one people,—a nation—a great 
nation ;—a nation that stands proudly among the nations of the 
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earth: and, if we shall maintain its principles in the same spirit 
which led to its formation, our country will be advanced to a 
height of prosperity, as far beyond that which we now enjoy, as 
our present position is above that which our fathers occupied 
when the Constitution was formed. If the guaranties of this fun- 
damental law be disregarded, all our hopes for the future, as re- 
gards the prosperity, the greatness, and glory of our country, must 
perish. 

We must stand firmly by the principles of the Constitution, and 
maintain the rights, secured by it, to the citizens of the States 
respectively ; and, whatever may be the excitement and turmoil 
in other places, we must here act calmly and deliberately, free 
from all influences which do not arise from the facts and law of 
the case. 

The jury found for the plaintiff, and assessed his damages at 
fifteen hundred dollars. 


KNOX COUNTY COMMON PLEAS: JULY TERM, 1849. 
Onto Ex Ret. Newman v. CLEeManrs ET AL. 
[Reported by C. H. Scrisner, Esq. ] 
ATTACHMENT FOR CONTEMPT—FORM OF WRIT. 


Where a writ of attachment is issued under the statute, authorizing such process, in 
cases where it is alleged that the defendant has committed waste. after being en- 
joined from so doing, (Swan’s Stat. p. 712, 5§ 45 & 46,) such writ must command 
the sheriff to attach the defendant to answer unto the “State of Ohio,’’ and not 
unto the Court, against which the alleged contempt was committed. It is such a 
prosecution as falls within the provision of the Constitution, declaring “that all 
prosecutions shall be carried on in the name of, and by virtue of the authority of 
the State of Ohio.” The form given by Wilcox, (Wilcor’s Ohio Forms & Prac. 
2Qd edit. p. 645,) for a writ of attachment in such cases, is, in this particular, incor- 


rect. 

This was a case of attachment. The complainant, Newman, 
filed his bill in Chancery against the defendants, alleging that they 
were committing waste on certain realty of which he was the 
owner, and pra) ing for an injunction to restrain them therefrom. 
The prayer was granted, and the writ was issued and served on 
the 25th of June, 1849. On the 11th of July, the complainant 
filed affidavits, setting forth that the defendants were disregard- 
ing the injunction, and continuing to commit waste on the afore- 
said premises, and filed also therewith, specifications of his charges 
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against the defendants in that respect, together with proof of ser- 
vice of the injunction, and moved the Court for an attachment 
against the defendants for such contempt. The Court ordered the 
writ to issue, which was done; and the defendants were brought 
into Court. They now moved to be discharged out of custody, for 
the reason that the writ commanded the sheriff to attach them to 
answer unto the Court, and not unto the State of Ohio. They 
maintained that the Court had no power to issue such a writ, or 
institute sach a prosecution in its own name. If there was any 
contempt of Court committed, that contempt was an offence against 
the authority and dignity of the State, and which could be pun- 
ished only in the name of the State. 

It was insisted, in opposition to the motion, that the writ was 
copied verbatim et literatim from the form given by Wilcox, in his 
Ohio Forms and Practice ; that it was the form which had been in 
use throughout the State for about seventeen years, and therefore 
ought not to be overruled on slight and trivial grounds. It was 
urged further, that the writ properly required the defendants to 
appear and answer unto the Court, as the Court had the power 
and authority, in cases of alleged contempt, to compel the at- 
tendance of the defendants for the purpose of requiring of them 
answers to such interrogatories as they might see proper to pro- 
pound concerning such contempt. 


By tue Court. The Constitution provides, that all prosecutions 
shall be carried on in the name of, and by virtue of the authority 
of the State of Ohio. If the case now under consideration, be 
“a prosecution”—such a one as is contemplated. by the criminal 
law—there can hardly be a doubt remaining in the mind of any 
person, but that this writ was irregularly issued. Is it then a 
prosecution ? If it be not a prosecution, what is it? To be sure, 
the writ sets out that the defendants are to answer unto the Court, 
for a contempt thereof. But is not this contempt of Court a vio- 
lation of the laws of the land? Is it not an offence against the 
authority and dignity of the State? It appears to us that it is, 
and that it is because it is such an offence, that the Court is 
clothed with power to punish it; but this power must be exer- 
cised in the name of the State, whose authority is contemned. 
The writ in the case, it is true, is copied from the form given by 
Wilcox, in his excellent work on Practice; and it is with consid- 
erable diffidence and hesitation that we question its correctness. 
Mr. Wilcox has justly earned the reputation of a learned and in- 
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dustrious lawyer, but like all other members of the human family, 
is liable to err. His work has met with the general approbation 
of both the Bench and the Bar; but still our own convictions are, 
that this form is, in this particular, incorrect. Even Mr. Wilcox him- 
self appears to contemplate that the prosecution should be carried 
on in the name of the State; for in the very next form, we find it 
solaid. Being of the opinion that the defendants cannot be com- 
pelled to answer unto any other power, we are in the present case 
forced to order their discharge. 


SUPREME COURT OF NEW YORK, EIGHTH DISTRICT: MARCH, 1849. 


Dote v. Gop. 


PROMISSORY NOTE——NOTICE TO CHARGE ENDORSER——WHAT IT MUST CONTAIN. 


This is a writ of error to the Recorder’s Court of the City of 
Buffalo, to reverse a judgment of that Court, affirming a judg- 
ment of a Justice’s Court. 

The action before the Justice was for the recovery of the money 
due on a promissory note made by Andrew Gole, payable to the 
order of Bemjamin Dole and endorsed by him. Dole being served 
with process appeared before the Justice, and pleaded the general 
issue. On the trial, before the Justice, the plaintiff produced the 
note, proved the making and endorsing thereof, a demand of pay- 
ment of the maker in due time, his refusal to pay, and that on the 
same day of the demand he caused a written notice to be served 
on Dole, the endorser, in the words following: 


Buffalo, Sept. 8th, 1847. 
“ Dear Sm: A note of $22 50 made by Andrew Cole, and pay- 
able to your order, and endorsed by you, is due this day, and has 
not been paid. You will therefore take notice that | am the owner 


and holder of said note, and look to you for the payment of the 
same. Yours, &c.” “C. R. Gold.” 


And thereupon, the plaintiff rested his case. The defendant 
Dole moved for a non-suit on the ground that the notice was not 
sufficient to charge him as endorser; and that it was defective in 
not stating that payment of the note had been demanded of the 
maker. 

The Justice refused the non-suit and gave judgment for the 
plaintiff against Dole, for the amount of the note, interest and 
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costs. The judgment was taken to the Recorder’s Court by cer- 
tiorari, and there affirmed. The judgment of the Recorder’s Court 
is now brought here by writ of Error. The only question made 


on the argument in this Court or presented by the case, relates to — 


the sufficiency of the notice to the plaintiff in Error, to charge him 
as endorser of the note by Cole. 

Wm. H. Greene, for plaintiff in error; C. H. S. Williams, for 
defendant in error. 

Muttett, Justice. The conditional nature of the endorsee’s con- 
tract is not denied in this case, nor is it denied that to make the 
endorser liable the holder of the note must prove on the trial, that 
payment of the note was properly demanded of the maker and 
refused or neglected by him, or in other words, that the note was 
dishonored by the maker, and that the requisite notice was given 
to the endorser. The demand and non-payment were sufficiently 
proved before the Justice, and the only question for our considera- 
tion relates to the sufficiency of the notice to the endorser. The 
notice was a written notice subscribed by Gold, the holder of the 
note, addressed to the endorser, dated and served the day the note 
became due, and stated that the note, describing it, was due that 
day and had not been paid, and that the subscriber was the owner 
and holder of the note, and looked to the endorser for the payment 
of thesame. This presents the question whether it was necessary 
that the notice should inform the endorser that the payment of the 
note had been demanded of the maker. In this State the suffici- 
ency of the notice, when there is no dispute about the facts, is a 
question of law to be determined by the Court. 

After having examined the question more with reference to the 
importance of the principle involved in it, than the amount in con- 
troversy between the parties, I have come to the conclusion that 
the sufficiency of the notice under consideration was a question 
of law, that the notice was clearly defective, that the Justice and 
the Recorder’s Court erred in sustaining it, and that for this rea- 
son the judgment of the RKecorder’s Court and that of the Justice 


must be reversed. 
The New York Tribune thus comments upon this decision, which we have taken 
from the Albany Evening Journal: 


Of course, it must seem clear to a plain man that Dole, if honest 
and able, had nothing to do but pay the note; but he chose to pay 
his money instead to some pettifogger to invent an excuse for not 
doing as he had promised, and he did it. The plea put in was 
that the notice of protest was insufficient, in not stating that the note 
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had been presented to Cole and payment refused by him, (as was 
the fact.) This plea was overruled by the Justice’s Court in which 
the note was sued, and Dole ordered to pay the note and costs. He 
appealed to the Recorder’s Court (Buffalo,) and was again beaten. 
He appealed again to the Supreme Court, Eighth District, and that 
Court has just given judgment in his favor—the four Judges, Mullett, 
Hoyt, Sill, and Marvin, uniting in a judgment that the notice of 
protest was insufficient ; so that Dole gets clear of paying, and 
Gold not only loses the face of the note, but has to pay probably 
four or five hundred dollars’ smart-money for his temerity in asking 
for his money, and presuming that New York law bears some 
other than an inverse relation to justice. And the four Judges 
aforesaid favor the public with some two columns of citations in- 
tended to prove that their decision is in accordance with the judg- 
ments of British Courts. Very likely it is, though even these 
Judges have hard work to make it accord with the decision of the 
United States Supreme Court in the case of Mills v. the United States 
Bank, where, a man having endorsed a note payable at a certain 
Bank, a simple notice that it remained unpaid was held sufficient, 
although it had not been presented to the maker at all. 

It does seem to us that these Judges have committed a grievous 
error and inflicted a cruel wrong. Their line of argument would 
have just answered in case the holder of the note had actually neg- 
lected to present it at maturity to the maker, or had failed to use 
reasonable diligence to find him in order to present it; but as the 
maker was found, the note was presented, and payment was refused, 
the escape of the endorser through so small a hole as that of the 
alleged insufficiency of the above notice, looks to us like a direct 
premium on bad faith. 

But the aspect we like least of this decision is the new import- 
ance it gives to lawyers and laweraft generally. It is virtually a 
decree by four lawyers that even so simple a matter as informing 
an endorser that he is liable to pay a note, cannot be performed 
without the aid of alawyer. No simple mechanic or trader can 
safely trust himself to notify his neighbor that a liability, hitherto 
contingent, has become absolute, for even the small amount of 
twenty dollars. The note must be ground through an office, and 
pay a liberal per centage of toll. Nay, more; Justice Mullett, in 
rendering the opinion of the Court, traveis out of the record to 
give the profession a hint where a new and promising vein of liti- 
gation may be struck. He says: 
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“T confess [am unable to perceive upon what ground this rule 
can be called illiberal. It prescribes no particular form of notice, 
which business men must go to a law-book to learn, and which 
must be adhered to even at the expense of substance. It simply 
requires the holder, in such language as he may choose to adopt, 
to inform the endorser of the fact that the maker, on being called 
upon, has neglected to pay the note—that the contingency upon 
which the endorsers promise to pay the note depended, has hap- 
pened, and that his liability has become absolute ; or in other 
words to do what he agreed to do as the condition of having the 
endorser’s security. This is a condition of the contract important 
to the endorser, whose rights are as worthy of protection as those 
of the holder, and I do not see on what principle Courts can de- 
prive him of its benefit. It is no answer to say that the holder 
cannot recover in an action against the endorser, without proving 
the dishonor of the paper by the. party primarily liable. The en- 
dorser is not bound by his contract to incur the trouble, expense, 
and business discredit of a lawsuit to find out his liability. He 
contracted for a cheaper, fairer, and more business-like mode of in- 
formation, and he has a right to it, and by the rules of fair dealing 
he had a right to rely on it. And I have no doubt that if an indurser 
has been induced to pay the paper endorsed by him, by a false notice of 
its dishonor, he may recover back the money from the party who has thus 
FRAUDULENTLY obtained it.” 


—All-this, we presume, is justified by certain judgments in the 
Court of King’s Bench and other British tribunals ; but we strongly 
feel that in the high Court of Conscience and Eternal Justice, it can- 
not be justified. 


SUPREME COURT OF OHIO, MONTGOMERY COUNTY: JUNE TERM, 1849. 
Sayre v. Lanepon. 


SPECIAL BAIL——CA. SA., WHEN RETURNABLE—TIME FOR SURRENDER. 


Haynes was arrested upon capias ad respondendum at the suit of 
Langdon, and Sayre and Collins became his bail. Judgment hav- 
ing been obtained against him, a writ of capias ad satisfaciendum 
was sued out by the present defendant on the 22d of September, 
1848, the Court being then in session, returnable at the next term, to 
take the body of Haynes in execution. The Sheriff returned on 
the next day, at the same term, that Haynes was not found with- 
in his bailiwick. 

Suit was then commenced against Sayre, Collins not being 
within reach of process, on the bail, and judgment obtained. 
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The plaintiff in error assigned two principal objections to the 
proceedings, and upon which he asked the j udgment below to be 
reversed: 

1. That the ca. sa. was returned at the same term at which it is- 
sued, when it should have been returned at the next term. 

That the writ did not allow fifteen days, in which by statute, 
the bail might surrender the body and be discharged from their 
bond. 

Mr. Justice Avery pronounced the opinion of the Court. 

As to the first objection, he remarked that it had never been the usual 
practice on a ca. sa. to wait till the next term for it to be returned, 
and, upon this point, the Court do not decide that it is error to re- 
turn the writ at the same term. 

The second objection however was sustained. An action can- 
not be maintained upon the bail bond, without giving the bail the 
statutory notice. An interval of fifteen days must, at the least, 
intervene between the issuing and the return of the writ. Swan’s 
Stat. 656, § 35. Judgment Reversed. 


ENGLISH COURT OF COMMON PLEAS. 


Kuyyerstey v. Knorr. 


[In the following case, where technicality got the better of common sense, there is 
so much good humor, that we hope all our readers will have as hearty a laugh as we 
did. Eps.] 


MISNOMER— DIFFERENCE BETWEEN AN INITIAL VOWEL AND A CONSONANT. 


In this case, the plaintiff, as endorser of a bill of exchange of 
£65 10s., brought an action against the defendant as acceptor, and 
declared against him by the name of “ John M. Knott,” being that 
by which he had signed the note, but without stating in the dec- 
laration that the defendant had so signed it. To this declaration 
the defendant demurred specially, and assigned as the ground of 
his demurrer, that the declaration had not properly set forth his 
Christian name, nor assigned any reason under the Stat.3 & 4 
Will. IV. c. 42, for so doing. 

Mr. Serjeant Talfourd, on behalf of the defendant, said their Lord- 
ships were often told that a case rested on a word; but here it rested 
on a letter only. It was his duty to contend, both upon principle 
and precedent, that this was a good ground of demurrer. The Court 








eR 


re oe PES OTT LEY EO YE 


omens 


Kinnersley v. Knott. 545 


had decided that the letter “I,” being a vowel, and capable of 
pronunciation, might be taken to be a Christian name ; but they 
ha‘ at the same time intimated, that such would not be the case 
with a consonant, which, as it could not be sounded alone, would 
be deemed to be not a name, but an initial letter only. Now, in 
this case, “ M” was plainly an initial letter, for it could not be pro- 
nounced by itself. Standing by itself, therefore, it means nothing. 
He was sure, a very eminent authoress, (Miss Edgeworth,) whose 
loss they had recently to lament, was of opinion that all the let- 
ters of the alphabet, by the mode in which they were explained, 
were rendered little more, (to use judicial language,) than a“ mock- 
ery, a delusion, and a snare;”) that A, B, C, D, &c. meant A, B, 
C, D, &c., and nothing more ; but, even if it would avail him, he 
feared his friend could not rely upon such authority. 

The Lord Chief Justice. You say the “M” means nothing; 
then let it mean nothing. Would a scratch be demurrable ? 

Mr. Serjeant Talfourd. 1 say that ‘‘M” by itself cannot be pro- 
nounced, and means nothing; but here it does mean something, 
which something ought to have been stated or explained under 
the statute. Suppose a person of the name of John Robbins: the 
Court would surely hold a declaration bad, which described him 
by the word John and figure of the red-breast. In like manner, 
the Court would hold this declaration bad, because it either put a 
sign for one of the defendants’ names, or described it by the ini- 
tial lettter. A consonant by itself was a mere sound without 
meaning. The letter H, indeed, by the custom of London, and 
some other places, was no sound at all, [laughter] though else- 
where it often protruded itself on all occasions. [Renewed laugh- 
ter. ] 

Mr. Justice Maule. had a policeman before me as a witness 
the other day, who told me he belonged to the “ hen” division ; 
and it was not until at some further stage in the cause that I dis- 
coved that it was not a division designated by the name of a bird, 
but by “ N,” the alphabetical letter. [Great laughter. ] 

Mr. Serjeant Talfourd. It will probably be contended that this 
person might have been christened in the manner that the bill is 
signed: but I submit that the Court will not intend that. It is 
true, we often hear of absurd Christian names, and I myself re- 
member when many persons insisted upon having their children 
christened “ Sir Francis Burdett.” 

Vou. I. x. s.—No. 12. 69° 
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Mr. Justice Maule. I remember a very learned and ingenious 
argument by Mr. Jardine, when I sat in the Court of Exchequer, 
by which he proved to the satisfaction of the Court that the Chris- 
tian name is the real name, and the sur-name is only an addition ; 
that in the case of John Stiles, for instance, John is the real name, 
but Stiles was perhaps originally added on because the ancestor 
lived near one. 

Mr. Serjeant Talfourd. Then having, I hope, convinced the 
Court that “M” by itself cannot be a name and means nothing, 
I submit it must be understood as an initial, and therefore that it 
ought to have been so stated. 

Mr. Justice Maule. Pleadings are in writing; therefore the law 
presumes that the Court can read and know its letters. Vowels 
may be names; and in “Sully’s Memoirs” a Monsieur D’O. is 
spoken of; but consonants cannot be names alone, as they require, 
in pronunciation, the aid of vowels. 

Mr. Serjeant Talfourd. Yes; but in case of consonants they are 
taken to be but initials, when used alone in law and literature. 
Throughout the ponderous volumes of Richardson’s novels, for in- 
stance, we find persons spoken of in this manner. In “ Clarissa 
Harlowe,” for instance, “ Lord M.” is mentioned throughout four 
volumes ; but it could never be understood that this was the real 
name, or any thing more than an initial. Again: an author well 
known to the Lord Chief Justice, (Charles Lamb,) wrote a farce 
entitled simply “ Mr. H.,” but the whole turns upon this being 
the initial only of a name he wished to conceal. In his prologue 
to it he humorously says: 


‘“ When the dispensers of the public lash 

Soft penance give—a letter and a dash ;— 
When vice reduced in size shrinks to a failing, 
And loses half her progress by curtailing, 
Fauz pas are told in such a modest way, 

The affair of Colonel B— with Mrs. A—, 

You must forgive them; for what is there, say, 
Which such a pliant vowel must not grant, 
To such a very pressing consonant? 

Or who poetic justice dares dispute, 

When mildly melting at a lover’s suit, 

The wife ’s a Liquid, her good man a Mute.”’ 


And he concludes by an appeal to the consequences of this 
“ mincing fashion,” which, (said the learned Serjeant.) I trust will 
have great weight with your Lordships, for he adds : 


“Qh, should this mincing fashion ever spread 
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From names of living heroes to the dead, 

How would ambition sigh and hang the head, 

As each loved syllable should melt away, 

Her Alexander turned into great A, 

A single C her Cesar to express, 

Her Scipio sunk into a Roman S,— 

And nicked and docked to these new modes of speech, 
Great Hannibal himself to Mr. H—.” 


The learned Serjeant than cited and argued upon a variety of 
cases on his side of the question, and submitted that their Lord- 
ships ought to decide in favor of his client. 

Mr. F. Robinson, on behalf of the plaintiff, said he did not deny 
the right of every Englishman to be called by every name given him 
at his baptism; but he submitted that, before he claimed to be 
privileged on that account, he must show that his privilege has 
been invaded. Here it was assumed throughout that the “ M” in 
the name “John M. Knott” was an initial letter, but he believed 
there were instances in which persons had been christened in this 
remarkable way in this country. He was told there was lately a 
bank director who was christened “ Edmond R. Robinson ;” but 
were it otherwise in this country, did it follow that in no other 
country, Jew, Turk, or Heathen might not use such names? If, 
however, it were an initial letter, why did not his friend apply to 
have the rightname substituted? If it were a misdescription, it 
was pleadable in abatement. Such a name might originate from 
an error of the clergyman at the christening. 

The Lord Chief Justice. In the upper circles of society it is 
customary to hand in the name in writing, which prevents mis- 
take. 

Mr. Justice Maule. The practice of the circles with which I am 
conversant was, and I believe is, to give the name verbally. There 
was, however, a gentleman, the sheriff of one of the counties I 
went through on circuit, Mr. John Wanley Sawbridge Erle Drax, 
whose name was probably handed in. [Laughter.] 

Mr. Robinson. There are many Scotch and French names, such 
as McDonald, McTaggart, D’Harcourt, D’Horsey. How are such 
names to be set out in the pleadings. Suppose, again, a man’s 
name were the name of a river, as X ? 

Mr. Justice Maule. But that is not spelt so; itis idem per idem, 
X for ex. Beer, I believe, is sometimes called X, but not water. 
[ Laughter. ] / 

Mr. Robinson. There are some of our names which are pre- 
cisely those of letters, as Gee, Jay, Kay, &c. 
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Mr. Justice Maule. Buthere it is not sonans on a consonans, and 
they cannot be sounded without other letters. 

Mr. Robinson. Their Lordships should remember the existence 
of a publication called the Fonetic Nuze; and, unless they meant to 
give a “heavy blow and great discouragement” to that rising 
science, he hoped they would not decide against his client. [Laugh- 
ter.| But he had seriously to submit that, by demurring to this 
declaration, the defendant admitted, according to legal principles, 
that his name was that which was stated in the declaration. 

Mr. Justice Cresswell referred to and distinguished this case 
from the case of “ J?obert v. Moon,” in the Term Reports, where a 
plea in abatement of misnomer, beginning “ and the said Richard, 
sued by the name of Robert,” was held bad. 

Mr. Justice Maule suggested that, as £65 10s. depended upon 
the question, it would be better for the plaintiff to amend. 

Mr. Robinson declined to do so, and contended no case could be 
cited directly in support of the demurrer, and therefore that the 
Court should decide in favor of the plaintiff. 

Mr. Serjeant Talfourd having briefly replied, 

The Lord Chief Justice. The various stages in the argument 
in this case have been already discussed and decided. The Courts 
have decided that they will not assume that a consonant le‘ter ex- 
presses a name, but they will assume it expresses an initial only ; 
and they further decided that the insertion of an initial letter in- 
stead of a name is a ground of demurrer, and is not merely an ir- 
regularity. In the case of Nush v. Collier this Court decided that a 
demurrer to the declaration which described the defendant’s name 
as William Henry W. Collier was not frivolous, and gave a strong 
intimation, which the plaintiff had the good sense to attend to, 
that he ought to amend his declaration. That decision was acted 
upon by the Court of Exchequer, in the subsequent case of Miller 
v. Hayes, and, as it appears to me the case is precisely similar to 
the present, I think we must decide in favor of the demurrer. 

The other Judges concurring, judgment for the defendant. 





CIRCUMSTANTIAL EVIDENCE. 


David Ross, a citizen of Putnam county, Georgia, was recently 
shot in a dark night, near his own house. The Coroner’s jury ren- 
dered a verdict, charging the son of Mr. Ross with the murder. 
The wads from the gun were a piece of the Macon Telegraph. 
The number from which it was torn was found in the shot-bag 
of young Ross. 
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RELIGIOUS LIBERTY—JEWISH DISABILITIES BILL LOST IN THE 
HOUSE OF LORDS. 


[We publish the following account of the reasons for rejecting this bill, in the hope 
that every reader will more highly than ever prize the inestimable privilege of religious 
liberty enjoyed in the United States. Ep.] 


In the House of Lords on the 26th ult. the Earl of Carlisle, in 
moving the second reading of this bill, spoke long and eloquently 
in advocacy of the justice and expediency of the measure, which 
he said was not, like that of last session, simply confined to the 
admission of Jews to Parliament, but went to amend and simplify 
the oaths taken by members of other religious persuasions. The 
Jews, he said, though admitted to municipal privileges, were the 
only religious community debarred of political rights. The noble 
Lord then combatted, in detail, the various objections against the 
measure, and, in conclusion, called upon their Lordships to act in 
the spirit of Christianity, by doing unto others as they would that 
others should do unto them, in removing the last remnant of in- 
tolerance from the statute book by admitting a long oppressed race 
to the sign and substance of equality still denied them, and render- 
ing thus a just measure of reparation for all the wrongs and woes 
of the past. 

The Earl of Eglinton objected to the bili, chiefly on religious 
grounds. The Jews suffered no persecution in this country; but 
the solemn duty of their Lordships was not to permit those who 
did not believe in Christ to legislate for a Christian church and na- 
tion. He moved that the bill be read a second time that day three 
months. 

The Duke of Cleveland thought, after the Quakers, Moravians, 
and every class of Dissenters had been admitted to seats in Par- 
liament, it would be a great hardship and injustice to exclude 
Jews, being British born subjects of her Majesty. He supported 
the bill. 

The Archbishop of Canterbury believed that the effect of the 
bill would be to lower the character and obligations of Members 
of Parliament, by making it a matter of indifference whether they 
belonged to the Christian communion. 

The Archbishop of Dublin supported the bill, as neither incon- 
sistent with the principles, nor repugnant to the genius of Christi- 
anity ; that there was no justification for the continual exclusion 
of the Jews; and that their Lordships must either retrace their 
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steps, and exclude from office all who did not belong to the Estab- 
lished Church, or they must, in consistency, consent to the abroga- 
tion of this last restriction. 

The Bishop of Exeter opposed the bill. He observed, that in a 
republic all had an equal right to admission to the offices of the 
State, but ours was a monarchy, in which the sovereign was 
bound by oath to maintain the law of God, the true profession of 
the Gospel, and more particularly, the Protestant reformed religion 
established in the kingdom. Parliament was the great council of 
the nation, the council of the Crown, and was sworn to by the 
protector of the true religion; therefore, every one admitted to it 
must be ready and able to give faithful advice to the Crown in the 
discharge of its duty. Could a Jew be a faithful counsellor of the 
Crown. in maintaining to the utmost the true profession of the 
Gospel? This could not be admitted for aninstant. He had no 
wish to quote Scripture in the heat of debate, but he felt no scruple 
in telling noble lords, that Parliament was bound, as every indi- 
vidual was bound, to remember that “ whatsoever we do, whether 
in word or deed,” we are to do all “in the name of the Lord 
Jesus.” 

The Earl of Shrewsbury considered this more a political than a 
religious measure. He could see in it nothing but the necessary 
carrying out of the great principle of civil and religious liberty, 
now so intimately interwoven with the Constitution. 

The Earl of Winchelsea denounced the bill as one of an Infidel 
and unchristian character, calculated to bring down judgments of 
Almighty God upon a country which, like two other Protestant 
countries, Holland and Sweden, had stood secure amid the wreck 
and chaos of the civilized world, solely because, in the midst of 
their many sins, they had held fast to the faith which God had 
blessed, and put their hope and confidence in him. 

The Earl of Argyle had heard, with great regret and some as- 
tonishment, the noble Earl (Winchelsea) stigmatise, as he had done, 
a measure supported by a very large portion of that House, and 
just advocated by a father of the christian church. [Hear, hear.] 

The Earl of Desart recognized the Jews as fellow-citizens and 
fellow-subjects, but could not acknowledge them as fellow-legis- 
lators, and, therefore, opposed the bill. 

The Bishop of Oxford professed the kindest feeling towards the 
Jews, individually, but would not admit them into Parliament, for, 
by so doing, they would destroy the foundations of the greatness 
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of that Christian England, which had hitherto afforded them an 
asylum. 

Lord Brougham ridiculed the alarms of the Right Rev. Prelate 
as the most extravagant of all chimeras. Having accorded to 
members of the Hebrew persuasion judicial functions, official sta- 
tion, and the elective franchise, with power to canvas and spend 
money at elections, it was absurd attempting to draw an impass- 
able line between those concessions and their admission to seats 
in the Legislature. They had admitted the Roman Catholics, he 
said, not because they did not dare to exclude them, but because it 
was a wise, honorable, and sound policy to admit them. But if 
they now exclude the Jews only because they dared to exclude 
them easily, then he would say that their Lordships would be cast- 
ing a backward look upon their past conduct which would do the 
Jews less harm than it would do their Lordships discredit. 
(Cheers.) 

The Earl of Carlisle, in reply, said, with reference to the Roman 
Catholic oath, that he presumed it was not the wish of the House 
of Commons to disturb the settlement of 1829, but he would take, 
with pleasure, any opportunity of placing the Roman Catholics on 
a level with their Protestant brethren, in this as well as in every 
other respect. (Hear, hear.) 

The House then divided, and the members were : Content, 70; 
non-content, 95; majority against the second reading, 25. The 
bill is, consequently, lost. 





KENTUCKY COURT OF APPEALS: JUNE TERM, 1849. 
[APPEAL FROM THE CRITTENDEN CIRCUIT. | 
Forp’s Deviszes v. Hynes’ Hetrs. 


[The Hon. James Harlan will please to accept our thanks for the report of this very 
interesting case, which was originally prepared by him for the Frankfort Common- 
wealth. We hope frequently to hear from him in the same way. Eb.] 


WHAT CONSTITUTES ADVERSE POSSESSION OF AN ISLAND. 
This is an action of ejectment brought by Hynes’ heirs against 
Ford’s devisees to recover possession of an Island in the Ohio 
river, about six miles below the “Cave in the Rock,” known by 
navigators as “ Hurricane Island.” The plaintiffs below obtained 
a verdict and judgment for two-elevenths part; and the Court 
having overruled the motion of defendants for a new trial, they 
appealed. 
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The plaintiffs claimed under a patent granted to Andrew Hynes, 
dated in 1800; the defendants under a patent to J. Ramsey, dated 
in 1815, and an adverse possession of twenty years prior to the 
commencement of the action, which was in 1846. 


In regard to the possession of defendants, and those under 
whom they claimed, the proof was that James Ford, the vendee 
of Ramsey, owned and lived on the land opposite to the Island in 
1825; that the Island was always surrounded by water, and Ford 
used it for pasturing his stock and claimed then to have the pos- 
session ; and that possession was claimed to have been continued 
ever since, by those claiming under Ford. That the Island was 
frequently overflowed, and during such overflow, the stock on it 
was taken off, and not put on again until the water receded. The 
Island had never been enclosed by a fence or wall of any sort. 
It was patented to Hynes as containing 1000 acres. 

The Circuit Court refused instructions moved by the defendants, 
based on their possession of seven years and of twenty years; 
and instructed the jury at the instance of the plaintiffs: 1. The 
possession of the defendants was no protection unless it had been 
continued and uninterrupted for twenty years before the commence- 
ment of the suit. 2. That if the Island was used occasionally by 
defendants, or those under whom they claimed, by putting their 
stock on the same for purposes of pasture a portion of each year 
only for twenty years before the commencement of the suit, the right 
of entry of plaintiffs was not barred. 3. That the possession of 
twenty years will not avail defendants if, during that time, the 
premises have been vacant, abandoned, or neglected. And 4. 
“ That the occasional using the woodland or a cane brake for the 
purpose of pasturing stock, is not such possession in law as will 
toll the right of entry of an elder grant, or bar the plaintiff’s right 
to recover under the statute of limitation.” 

Judge Simpson delivered the opinion of the Court in which it 
was decided: 1. That the statute of limitation of seven years 
could not afford any protection to the defendants, because there 
had been no settlement on the land ; nor could they derive any ben- 
efit from the fact that they resided on conterminous land, inasmuch 
as it did not adjoin the land in controversy, there being a stream of 
water one hundred and fifty yards wide between the Island and 
the main land. 

2. The defendants, however, and those under whom they claim, 
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may have had such a possession of the land in controversy for 20 
years before this suit was commenced as would toll the right of 
entry of the elder patentee. The land in dispute is an Isiand in 
the Ohio river, subject to overflow. If a fence was unnecessary 
to its enjoyment, and if it was used by the defendants in the way 
most appropriate, considering its nature and liability to be inun- 
dated, and that use was continued whenever the condition of 
the land would permit, we entertain no doubt such use would con- 
stitute an adverse possession, which, if continued uninterruptedly 
for twenty years before suit brought, would be sufficient to toll the 
right of entry of the elder patentee. 

This case, in two particulars, is unlike those in which it has been 
decided, that the occasional cutting of timber, or the occasional 
use of a sugar camp, as in Brazdall v. Speed, 1 Mar. 106, by the 
defendant for twenty years, was not such continued occupancy as 
would bar the plaintiff. In the case last mentioned, the mode of 
using the land was not an actual appropriation of the land itself, 
but rather of some of its incidents merely ; and in the next place, 
it appears that the plaintiff was in possession, having had the 
legal title to the land in controversy, and having previously en- 
tered on his tract outside of the disputed boundary. In this case, 
the plaintiffs, or those under whom they claim, although invested 
with the legal title, had never entered on the land sued for, so that 
the possession was vacant when the defendants, claiming under 
the junior patent, entered and took possession. And in the next 
place, the possession so taken may, from the testimony, has been 
by using the land in the only way in which it could have been pru- 
dently and rationally enjoyed. 

If the land in controversy was not in the actual possession of 
the elder patentee, or any person claiming under him, and was en- 
tered upon by Ford, under whom the defendants claim, after his 
purchase from Ramsey, the junior patenter, with an intention to 
take possession of it, and if he placed his stock upon it for that 
purpose, and continued to use it in the mode and at such times as 
was proper, considering its nature and locality, claiming it as his 
own ; and if no fence was necessary for its enjoyment, and such 
possession was at no time abandoned by him, or those claiming 
under him, but was continued uninterruptedly for twenty years— 


such possession would form a complete bar to the plaintiff's re- * 


covery. 
Vor. J. n. s.—No. 12. 70 
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If the stock was withdrawn from the Island at certain seasons 
of the year, whether such act would amount to an abandonment 
of the possession, would depend entirely upon the intention of the 
defendant, to be collected from his acts. If it was done because 
the island could not be safely used longer, or the grass was ex- 
hausted, or from other providential motives, and with the inten- 
tion still to retain the possession, and use it the following season, 
or as soon thereafter as it could be safely and beneficially used, it 
would clearly not amount to an abandonment of the possession. 
But, if the defendant’s stock was withdrawn from the island, and 
it was not used him by in any way during the following year, or 
as soon as it could be safely and properly used, the inference might 
arise that the possession had been abandoned and thereby became 
vacant. ~These, however, are matters of fact to be determined by 
a jury. The instruction given by the Circuit Court upon the trial 
did not, however, present the case to the jury according to the 
views of the law expressed in this opinion. 

It is therefore considered by the Court, that said judgment be 
reversed, and cause remanded for a new trial, and further proceed- 
ings consistent with this opinion. 

J. and W. L. Hanrtan, for appellants; B. and A. Mowros, for 
appellees. 


LIABILITY OF LAW YERS—EXAMPLE TO THOSE WIIO NEGLECT THEIR 
CASES. ’ 

Chamillart, Comptroller General of the finances in the reign of 
Louis XIV., had been a celebrated pleader. He once lost a cause 
in which he was concerned, through his excessive fondness for 
billiards. His client called on him the day after in extreme afflic- 
tion, and told him that if he had made use of a document, which 
had been put into his hands, but which he had neglected to ex- 
amine, a verdict must have been given in his favor. Chamillart 
read it, and found it of decisive importance to his cause. ‘ You 
sued the defendant,” said he “ for 20,000 livres. You have failed 
by my inadvertence. It is my duty todo you justice. Call on 
me in twodays.” In the mean time, Chamillart procured the 
money, and paid it to the client, on no other condition than th at 
he would keep the transaction secret. 
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NOTES OF RECENT DECISIONS. 


— 


Exchequer of Pleas, January, 1849. Connoch v. Jones. 
[18 Law J. Rep. n. s, Ex. 204.) 


LANDLORD AND TENANT—COVENANT, CONSTRUCTION OF——CONDITION PRE- 
CEDENT AND CONCURRENT. 

A lease was in the following terms: “S.C. covenants with E. J. that the said S. C. 
will, during the continuance of the term, at his own costs and charges, in all things 
well and sufficiently repair and glaze the windows of the messuage, and also the 
hedges, ditches, mounds, and fences, of and belonging to the premises, and all fixtures, 
additions aud improvements thereto, during the said term, in and by and with all and 
all manner of needful and necessary reparations, cleansings, and amendments, when 
and as often as occasion shall require, the said farm-house and buildings being previ- 
ously put and kept in repair by the said E.J.’’ Held, that these latter words raised an 
absolute covenant on the part of E. J. to put the farm-house and buildings in repair. 


Exchequer of Pleas, February, 1849. Davis v. Danks. 
[18 Law J. Rep. n. s. Ex. 213.] 


TRESPASS——FIXTURES——AUCTIONEER, POSSESS!ON OF. 
An auctioneer put into possession of fixtures, for the purpose of selling them, the 
purchaser being bound to detach them from the freehold, and remove them, is not en- 
titled to maintain trespass de bonis asportatis, for the wrongful removal of them. 


Supreme Court of Illinois, December, 1848. Seeley v. Peters. 
[1 West. Legal Observer, 193.] 


TRESPASSING ANIMALS-—FENCE. 
The Common Law, requiring the owner of cattle, hogs, &c. to keep them upon his 
own land, has never been in force in Illinois. 
In order to maintain an action for the trespass of cattle upon one’s close, the owner 
of the close must have it surrounded by a good and sufficient fence. 
There is no general law in Illinois prohibiting cattle from running at large in the 
highway. 


United States District Court for lowa, Jan. 1849. Daggs v. Frazer. 
[1 West. Legal Observer, 212.] 


Trover will not lie in Iowa to recover the value of slave. 


Supreme Court of Vermont, March, 1847. Wetherbee v. Ellison. 
[19 Verm. Rep. 379.] 


FIXTURES—MANURE. 

The manure of animals, made upon a farm, whether spread about the barn-yard, or 
lying in piles at the stable window, or lying in the stables, where it has been suffered to 
accumulate, will pass by a deed of the free hold, as appurtenant to it. 

And the tenant will have no right to remove the manure, notwithstanding he owned 
the crops from which it was made, if it appear that the crops were the product of the 
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farm. In such case, the rules of good husbandry require that the manure should be 
expended upon the farm. 

And where the defendant, who was in the occupancy of the farm, as tenant, at the 
time of the conveyance of the farm by the owner of the fee to the plaintiff, subsequent 
to that conveyance removed from the farm the manure which he had suffered to accu- 
mulate in the stable, it was held, that even upon the supposition, that, as between the 
defendant and the grantor of the plaintiff, the defendant had the right to remove the 
manure, yet, in the absence of any notice, either actual or constructive, to the plaintiff, 
of this right, the defendant’s intention te remove it, at the time he piled it in the stable, 
could not affect the plaintiff’s right to it, unless that intention was manifested by some 
act, sufficient to put the plaintiff upon inquiry at the time of his purchase. 


First Judicial District of Pennsylvania, Phila. Jones v. Whitchead. 
[2 Am. Law Jour. n. s. 6.] 


LANDLORD AND TENANT——WASTE. 

A tenant from year to year is bound by law to treat a farm in a husband-like man- 
ner, according to the custom of the country; and when he does not, a Court of Com- 
mon Pleas of Pennsylvania will restrain him by writ of Estrepement, under the act of 
29th March, 1822, from doing any injury to the premises by acts contrary thereto; and, 
where the lease has expired by its own limitation, such writ of Estrepement may issue 
without a previous notice to quit. 

Ploughing down sod and grass for the purpose of sowing the land with corn, under 
the circumstances of the case, was held to be waste ; and the Court restrained the writ 
of Estrepement issued to restrain the tenant. 


Sixth Judicial District of Pennsylvania, Crawford County. 
[2 Am. Law Jour. n. s. 14.] 


EVIDENCE——SUBSCRIBING WITNESS. 

A party who has been obliged to examine the subscribing witness to a deed, for the 
sole purpose of complying with the legal necessity of this formal proof of its execu- 
tion, may impeach the credibility of such witness by general evidence, when he has 
been subsequently called and examined in chief by the other party in relation wholly to 
other matters than those connected with the execution of such deed. 


Supreme Court of Maine, April, 1847. Pierre v. Fernald. 
[2 Am. Law Jour. n. s. 16; 8S. C. Shepley 436.] 


EASEMENTS——ANCIENT LIGHTS. 

Where one erects a building upon his own land, immediately adjoining the land of 
another person, and puts out windows overlooking that neighbor’s land, he does no 
more than exercise a legal right; and he cannot, by the continuance of such windows, 
without obstruction for more than twenty years, acquire any prescriptive rights or 
easements in favor of ancient lights, which will enable him to sustain an action 
against the adjoining owner for erecting fences or buildings, by means of which such 
lights are obstructed. 
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LAW REFORM IN OHIO. 


SPEECH OF MR PENNINGTON, ON THE BILL “TO EXTEND AND APPLY THE FORMS 
OF PROCEEDING IN CHANCERY TO ALL CASES AT COMMON LAW.” 


[DELIVERED IN THE HOUSE OF REPRESENTATIVES OF OHIO, MARCH 21, 1849.] 

[We take great pleasure in republishing this speech, in the sentiments of which we 
entirely concur. The abuses of the present system of legal procedure are not set forth 
a whit too strongly. Our agency in this effort at Reform was sufficiently set forth on 
a former occasion, [see vol. v. p. 337,] when a copy of the Bill was published. We 
feel pride in stating, at the end of the speech, the vote by which the bill passed the 
House. Could it have been brought to a test in the Senate, we believe it would now 
be a law, and the most salutary one upon our Statute book. But courage, friends of 
Reform! Our strength increases every day. Ohio will not linger in the rear of New 
York and Missouri: let but a vigorous effort will be made next winter, and we shall wit- 
ness a glorious triumph of common sense over arbitrary forms—of reason over techni- 
cality. Ep.] 

I had the honor at the last session of the General Assembly, of 
introducing this bill. 1 gave it then my feeble support, and shall 
do so again, with the hope that a great blessing will be conferred 
upon the people of this State by its passage. I support this bill, 
and shall continue to press it forward until it becomes a law, be- 
cause I am fully convinced that the speedy and wholesome admin- 
istration of public justice demands it. And believing that the 
present system of common law pleading is productive of great 
and incalculable mischief, I shall never cease to use whatever of 
influence I may have, in aiding the friends of legal reform in wip- 
ing out the last vestige of it from our law books. I know of no 
subject which more deeply concerns the interests and welfare of 
the people; and sure I am they will be found sustaining with sin- 
gular unanimity, this reform. They have learned by long and 
dear bought experience the stupendous evil of the present forms 
of judicial proceeding. 

It is an evil incompatible with liberty—in discord with the spirit 
of our free institutions. More than all, it is an evil which renders 
insecure the rights of property and the rights of man. The law- 
yer who thinks that the present system of common law pleadings, 
with all its absurd technicalities and disgusting fictions, can be 
much longer maintained or endured, is deaf to the deep cry and 
sufferings of a long injured people. 

Ihave the honor, sir, to represent upon this floor over six 
thousand legal voters, and since the adjournment of the last Gen- 


eral Assembly, I have taken much pains to ascertain their senti- + 


ments on this very subject. I declare that I have not found a 
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single man, except (if I may be allowed the expression,) one or 
two old Hunker lawyers, who has not been unqualifiedly in favor 
of this measure. It may be replied, that the people are not judges 
of the necessity of this refurm. They are the judges of what 
constitutes justice ; and they will tell you, that their sad experience 
is, that, as at present administered, their chances to obtain it, are 
almost as uncertain as the drawing of a capital prize in a Virgi- 
nia lottery. It is a matter of great surprise, and regret, that those 
engaged in the profession of the law should have suffered the con- 
tinuance of an evil which reflects upon them so much suspicion, 
and upon Courts of Justice the prejudice of community. I mean 
this in no offensive sense. Yet I candily confess, for one, that I 
feel somewhat out of patience, that lawyers are to be found who 
will continue to adhere to these old feudal forms, while in the ad- 
ministration of almost every case, they stumble and fall over these 
very crooks and turns—and often at the expense of their client. 
It may be as some one suggests, that as I grow older in the pro- 
fession, and become mose skilled in these works of fiction that my 
attachment for them will greatly increase. If I were persuaded 
that such was to be my fate, that I was really to fall in love with 
John Doe and Richard Roe, &c., &c., I should abandon the practice 
to-morrow, and betake myself to some other avocation. 

I am not to be understood as making war upon the profession. 
I honor it for its virtue, for its great liberality in the cause of uni- 
versal philanthropy. [ honor it for the greatness of the talents of 
the many who “ gladden the social circle with their presence,” 
who adorn the Bar and the Bench, and reflect credit upon society 
and the world. I condemn it for its subserviency to forms, that 
have no sensible meaning; that violate every rule of common 
sense,—that are stumbling-blocks in the road to justice. I for one 
will adhere to them no longer. I am for that reform which will 
make the administration of justice the most economical, speedy, 
and certain. Such a reform no honest man will find fault with; 
and every lawyer especially should give it his influence. Such is 
the intention, and I hesitate not to say will be the effect, of the 
passage ofthis bill. True it is, it wipes out, at one sweep, what 
some are pleased to call the hoarded wisdom of a thousand years ; 
but what are in truth the unmitigated evils of more than that 
length of time. 

True it is, it unceremoniously dissolves partnership, as well as 
fellowship, with those distinguished names of John Doe and Rich- 
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ard Roe. True itis, that trespass, guere clausum fregit, vi et armis, 
contra pacem, trover, case, with its omnium gatherum, replevin, de- 
tinue, ejectment, with its incomprehensible fictions,—debt, as- 
sumpsit, and covenant, with the solemnity of its seal, will all pass 
among the “things that were,” and among the things that never 
ought to have been. What a great blessing to get rid of such 
jargon. 

This bill proposes to substitute reason for fiction, and have but 
one form of suit, instead of nine senseless actions, that now en- 
cumber our Courts and law books. I have upon another occasion 
discussed somewhat in detail this bill, and the necessity of this re- 
form, and shall be content at this time to speak merely of its gen- 
eral merits and effect. 

Its great virtue, as I comprehend it, is the dispensing entirely 
with all the present forms of proceeding, and introducing in their 
stead one plain form for the commencement of all suits. The sec- 
ond section of the bill is explicit, and easily understood. It is the 
facts of eyery client’s case that should be spread upon the record, 
and that in the simplest and shortest manner; for it is upon the 
adjudication of those facts, that the result of his case depends; 
and the less technical he is, in his pleadings, the more certainty 
there is that justice will be done him. The present system of 
pleading gives him whose cause is dubious, many chances to wind 
in, and wind out, so that it is sometimes difficult to tell whether 
you are going forwards, or coming backwards. 

If fictions and technicalities are necessary in the administration of 
of justice, they are just as necessary to be introduced and followed 
in the every day transactions of life. In our contracts and deal- 
ings with our fellow men, it is the substance, clothed in the plainest 
and most definite language, that most recommends itself to our 
favorable consideration. In all the out-door business of life, so to 
speak, fiction is dispensed with—men look to the reality, and not 
to the shadow of things. The moment you employ a lawyer to 
coilect your claim, enforce your contract, defend your character, 
&c., &c.—the order of things is materially changed. From the 
time he writes his precipe, to the entering up of the judgment, he 
is met at every step, with oftentimes the merest technicality, pur- 
posely interposed, to delay and prevent the fair administration of 
justice. His client neither understands or comprehends the course 
pursued. It is all Greek to him. One thing he finds out in the 
conclusion, that injustice has been done him, and he has the satis- 
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faction too of knowing, that he has been lawing at his own ex- 
pense. The man who has thus been treated, whose rights and in- 
terests have thus been sacrificed, goes away from the Court with 
a feeling of disgust, yea, contempt, for the law and its ministers. 
It is idle to expect the people to venerate such laws. As well ask 
the man in chains to respect the tyrant that has forged his fet- 
ters. 

It is a matter of surprise, that they have been silent thus long— 
that they have not called their Representatives to an account for a 
continuation of such an abomination. The passage of this bill 
will avoid much if not all, the delays, that daily occur in Courts 
on account of the many technicalities that now impede the pro- 
gress of a speedy termination of suits, as it will bring litigants to 
a decision directly on the merits of the case. 

The excessive formality of the present system, the many oppor- 
tunities for vexatious delay, the many chances for the guilty to es- 
cape on some mere technicality, has induced many to violate their 
contract, and commit an injury, with the hope of escape through some 
one of these loop-holes. It is undeniably true, that it has greatly 
increased litigation, while the great object of the law and lawyers 
should be to prevent it. The bill does not propose to change any 
of the principles of law; it looks to the correction of the forms of 
proceeding. 

It will be found in the experience of all lawyers, that in almost 
every case where justice has not been done, it is not so much the 
fault (if ever) in the law, as in the forms through which it is ad- 
ministered. 

If the plaintiff is non-suited, it is either because, as a general 
thing, he has misconceived his form of action, or on account of 
some technical variance in the proof, and the averments in the 
declaration. 

How often does it happen, that cases are delayed from Court to 
Court, merely because one party or the other avails himself of a 
technical advantage ! 

“Until with subtle cobweb-cheats, 

Th’ are catched in knotted law, like nets ; 

In which, when once they are imbrangled, 
The more they stir, the more they ’re tangled, 


And while their purses can dispute, 
There ’s no end of the immortal suit.”’ 


The interminable delay occasioned by the present system of 
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pleading, has ruined thousands of men, whose rights justice re- 
quired should be speedily enforced. 

Our Law Reports teem with cases affecting the dearest and 
most important rights of the citizen, suspended or denied by the 
merest technicality. There is not a law report to be found in the 
land, that does not contain cases, (some of them many,) where 
some rule of pleading has not denied a hearing upon the true 
merits of the case. This is not as it should be. Sir, if we prop- 
erly regard our duty, the rights and interests of the people, we 
will at once wipe out this stupendous system of foul iniquity; and 
for the many thousand pages that have been written to explain 
the technical distinctions that exist in our present nine different 
forms of actions, I propose, looking to a wholesome and economi- 
cal administration of justice, to substitute for them all, simply the 
provisions of this bill; so that lawyers, instead of giving their 
days to labor and their nights to toil, in trying to become wise in 
the “ science of special pleading,” as it is erroneously called, can 
spend them in the investigation and comprehension of those great 
principles of law, which, if properly understood and carried out, 
tend to the well being of man and society. 

There is one section of the bill I will speak of particularly, be- 
cause by some it is regarded as unconstitutional. It is the provi- 
sion that makes it sufficient that nine out of the twelve jurymen 
shall have power to make up and return a verdict. This, it is 
claimed, is in violation of that provision of the Constitution which 
declares, “that the right of trial by jury shall be inviolate.” It 
might be a sufficient answer to this objection, that this bill does 
not take away the right of trial by jury. The Constitution no- 
where fixes the number that shall constitute a jury; as long as the 
right of trial by jury is preserved, so long is the inviolability of the 
Constitution maintained. Immemorial usage and custom have fixed 
the number at_twelve; to say that even a greater or less number 
shall not constitute a jury within the meaning of the Constitution 
is grossly absurd. If there be any sanctity in the number twelve, 
it is preserved in this bill, it only requires that nine out of the twelve 
shall be sufficient to find a verdict. The Legislature of our State 

have fixed the number of talesmen jurymen at twelve; no one 
doubts that we do not possess the power to either reduce or en- 
large that number. Inasmuch, therefore, as they have the right to 
fix the number, they have an equal right to determine what pro- 
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portion of that number shall be sufficient to return a legal verdict. 
Fifteen men compose the Grand Jury, yet the Legislature have en- 
acted that twelve out of the fifteen shall be competent to find bills 
of indictment. Six men constitute a jury before a justice of the 
peace; and in all matters of appraisement, arbitration, acts of a 
public nature, or the passage of laws, in all societies and govern- 
ments, unless otherwise expressly provided, majorities govern.— 
It is a species of despotism, to put it in the control of one man, to 
take away your liberty, or sacrifice your just rights. 

The doctrine of requiring unanimity, that the whole twelve 
shall agree before a verdict can be returned, is in violation of the 
very principle upon which our government is founded, as it places 
the administration of justice at the disposal of a small minori- 
ty. Such a principle would not be tolerated or endured in any 
other department of government. One or two men may, as they 
often do, for base purposes, either prevent an agreement, or mould 
the verdict at their pleasure. 

It has been prolific of great corruption, delay, expensive and 
ruinous litigation. It is not necessary to cite instances—every 
man, and especially every lawyer, will bear testimony of the 
truth of the assertion. In support of the position assumed, that it 
is clearly constitutional for the legislature to prescribe by Jaw that 
a less number than the whole number of Jurymen may legally 
find a verdict—it is sufficient to refer to an opinion delivered by 
Judge Grimke in the case of Wiéllycvd vs. Hamilton’7 O. R. 115. 
In commenting upon the case, the Judge remarks: “The Consti- 
tution declares that the right of trial by jury shall be inviolate ; 
and the only way in which we can ascertain the true meaning of 
the clause, is by making inquiry whether, before the Constitution 
was framed, such trial was known in such cases in the territory of 
Ohio. And one of the first acts, which I recollect, is that of 13th 
December, 1779, by which five commissioners are authorized to 
take the land of private individuals; where the public convenience 
requires that a road should be conducted over it, and declaring 
that any ¢hree of the four may agree in the assessment of damages 
to the owners. This act is of great importance; for here were 
a people living under a republican form of government, with al- 
most every form of civil polity, the same as at the present, who 
afterwards form a constitution for themselves, and who, in effect, 
declare that jury trial shall be held inviolate as it was before.— 
And yet the intervention of ajury, in such cases, was not only un- 
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known, but by necessary implication, was absolutely prohibited. 
If it should be supposed that term of our territorial government 
was too short to settle the true import of the term, jury trial, the 
Constitution and the laws of the State may afford us some light. 
But in examining these, it will be found that although the Constitu- 
tional provision is generally the same as ours, yet that there is the 
greatest variety inthe procedure which thelaw authorizes. * * * 
Perhaps there is no constitutional question which has ever been 
discussed in this country, which has been so completely settled by 
contemporaneous construction, and universal acquiescence.” 

Other authorities might be quoted, but the position seems too 
plain for doubt; as to the expediency, no man will question. 

The passage of this bill will bring every suit brought, to a direct 
decision upon its merits. It dispenses with all formality in the 
mode of procedure, and looks alone to a speedy investigation of the 
merits of the case. Sir, you may go now to the clerk’s office, and 
examine carefully the huge bundle of papers in many of the cases 
there, commencing with the declaration, pleas, demurrers, rebut- 
ters, sur-rebutters, &c., &c., and you may search in vain, for the 
real merits of the case. This is not asit should be. Pass this 
bill, and you can then read the papers filed in the cause, and 
ascertain what is claimed upon one side and what is admitted or 
denied upon the other; the issue will be plain and direct; the spirit 
and intention of the law to deal out equal and exact justice to 
all men fulfilled. 

The commencement of suit by petition, requiring the party to 
set forth his case in a plain and succinct manner, and the de- 
fendant his defence in the same way, advises each party at the 
outset, of the exact issue they have got to meet. 

Suits are commenced now by filing a precipe, which in nine 
cases out of ten, keeps the party in ignorance of the true ques- 
tion, until made known at the trial, the effectof which is to keep 
the parties in ignorance of the claims of each other. This is not 
fair dealing—it is not common honesty. Such tactics will be 
justified upon the battle field, where success depends mainly in 
keeping the enemy in ignorance of your whole plan of operations, 
but will not satisfy the demands of justice. The object of plead- 
ing should be, tocorrectly and truthfully advise each party, and 
that at the commencement of the controversy, of the true issue. 

By a continuation of the present system, an opportunity is given 
for unjust advantages; by an adoption of the plan proposed, no 
such opportunities will be afforded. No wonder the people despise 
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and repudiate forms which have so many loop-holes of escape— 
forms condemned by dear-bought experience, through time 
“whereof the memory of manrunneth not to the contrary”—forms 
repudiated, I am proud to say, by the enlightened wisdom and 
judicial experience of the first State in America—forms, condemn- 
ed as worse than useless; as stupendous evils, by the best legal 
minds of our own State. Sir, this system of legal proceedings, 
like that of African slavery, will not be much longer countenanced 
or endured. If the cruel tyrant does not soon relieve the poor, 
oppressed slave from the yoke of his bondage, he will, 1 trust in 
God, relieve himself. If the lawyers, and legislators, do not soon 
wipe out this reproach upon the administration of public justice, 
the people will soon come to these halls and do it themselves. 

Their deep strong cry, and one that will be felt is, give us legal 
reform. 

Abolish your fictions and ruinous technicalities; mock and in- 
sult us no longer, by a farcical administration of the law. The 
law was made for the protection of the citizen, in his rights, his 
person, his reputation, and his property. 

Sir, I have done discussing its provisions. It needs no discus- 
sion. It recommends itself to the consideration of all those who 
desire to build up a plain and practical system for the adjudication 
of all cases, that any one sees proper to bring into a court of jus- 
tice. If it does not now become a law, the time is rapidly ap- 
proaching when it will. Legal Reform is unmistakeably writtenin 
legible characters, and will progress to its consummation. Law- 
yers must part with their ancient gods of fiction, their idols of 
technicality, for the people will no longer tolerate them. 

The spirit of republican liberty—the demands of justice—re- 
quire at our hands the passage of this bill. Itis a matter to be 
deplored by every good citizen, that there is so much litigation— 
that men do not learn the wisdom of settling their own troubles; 
but the thirst for litigation seems to increase with the increase of 
population. Making bargains, making money is the predominant 
spirit of the age. In the hurry of matters, many wise reforms are 
started; much, very much good is continually being done. As long 
as there is necessity for lawing, let the tribunal set apart to ad- 
minister and decide, be guided and controlled in their decisions by 
the principles of justice. 

It was said by the great Whiteside, in his eloquent defence of 
O’Brien: 
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“In nothing, though at an immeasurable distance still, do men 
on earth so nearly approach the attributes of the Almighty, as in 
the administration of justice.” 

To this sublime truth let us adhere. To effect this great end, 
which all hearts should long for, let us have the courage now to 
confer this great blessing upon the people of Ohio. 

N. B. The bill passed the House by the following vote: 

Yeas—Messrs. Armstrong, Bigger, Brainard, Brewer, Cockerill, 
Copeland, Dalzell, Dresbach, Durbin, Edson, Giddings, Green, 
Gregory, Hammond, Hardesty, Julian, Keller, King, Larimer, 
Long, Marsh, Miller, Monfort, Morris, Morse, Myers, Norris, Penn- 
ington, Randall, Ringwood, Roedter, Rockwell, Scott, Thompson, 
Townshend, Truman, Van Doren, Will, and Speaker—40. 

Nays—Messrs. Dodds, Foster, Franks, Hambleton, Johnson of 
Medina, Mott, Olds, Pierce, Phillips, Reber, Smith of Brown, 
Smith of Madison, Van Buskirk, Watt, and Woodford—15. 


INTESTATE’S ESTATE—SALE TO ADMINISTRATOR VOID, HOWEVER 
HONEST THE INTENT. 


In September last, in the case of Hays v. Heidelberg, the following 
points were decided by the Supreme Court of Pennsylvania: 

A Sheriff’s sale of an intestate’s real estate, to one of the ad- 
ministrators, without the payment of the purchase money, is fraud- 
ulent and void under the Statute of the 13th Eliz., although 
intended to pass the legal estate for the purpose of reselling it to 
the best advantage, and after paying the debts of the estate, save 
any surplus for the heirs. 

Such a sale, to be valid, must be approved of by all the creditors, 
otherwise, any one of them may proceed to sell the land again, 
under his lien, and defeat the sale of the administrator. 

Such a sale is not ratified by a subsequent purchase of a por- 
tion of the land, made by one of the judgment creditors acting in 
such purchase as the agent of a stranger, and crediting the pro- 
ceeds of such sale, not to the trustee, but on his debt, to the ad- 
ministrators, generally. And such judgment creditor may pro- 
ceed to sell the land under his judgment (its lien remaining) and 
purchase it himself. 

Nor will the knowledge of a purchaser under such judgment 
creditor and vendee, of such credit, at the time it was made, be 
deemed a recognition on his part of such trust. 

The case of Payne v. Craft,7 W. & S. 458, approved. 
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In the course of the opinion, which was delivered by Judge Bell, 
the following reference was made to the case of Piatt v. St. Clair’s 
Heirs, decided by the Supreme Court of Ohio: 

In the well considered case of Piatt v. St. Clair’s heirs, decided 
by the Supreme Court of Ohio, 6 Ohio Rep. 93, the facts were sin- 
gularly like those in ourcase. There the estate of St. Clair, being 
deeply indebted, was exposed to sale fcr the non-payment of taxes, 
and purchased at a nominal price by one of the heirs for himself and 
the co-heirs. Afterwards, upon an order of the proper Court, the 
administrators of the deceased again exposed the estate at public 
sale, and struck it off to the same heir, who, however, neither 
paid, nor gave security for the payment of the purchase money. 
This sale was returned to and confirmed by the Court. Subsequently, 
the administrator and purchasing heir joined in a conveyance to 
a third person, in trust to pay the purchase money, and liquidate 
such claims against the estate of St. Clair asthe parties to the 
deeds might see fit and expedient. But these sales and convey- 
ances were declared void against the creditors of St. Clair, and 
they were permitted to come in on the estate, though, as was ob- 
served by the Judge who pronounced that judgment, there was no 
doubt that these arrangements were made by the administrators, 
and other persons concerned, with an intention to place the real 
estate of the intestate in a situation to be managed for the benefit 
of the heirs, and to use it advantageously for them, to discharge 
the demands against the estate, without any design of injury to 
the creditors, or any distinct impression that injury would result to 
them. 





COURT OF COMMON PLEAS, HAMILTON COUNTY, O.: MARCH, 1849. 
[ ANONYMOUS. ] 
LARCENY——CONSTRUCTIVE TAKING—--DISPOSSESSION OF OWNER. 


A. B. was put on trial for the larceny of a mare. Proof was 
offered by prosecution, that he obtained the animal by hiring her 
to go to Cheviot, and return the next morning; that his conduct at 
the time was marked by levity; that he gave a false answer to 
question of prosecutor’s witness, “ for what purpose he was going 
to Cheviot ;” that he took the mare at a late hour the same even- 
ing to another stable, had her put up, and offered her for sale for so 
low a price as to excite the suspicion of the landlord, who gave 
orders that the animal should not be delivered to defendant by the 
hostler in the morning; that defendant, who slept at the same 
tavern, rose early and went away, without inquiring for the mare, 
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leaving her in the hands of the landlord, from whom the owner, 
several days after, obtained her. No evidence was offered to show 
where the defendant really did go with the animal, nor that he did 
not in fact go to Cheviot; and the tavern at which he stopped in 
the evening, was not out of the direction thither, or returning 
thence. 

Upon this state of fact, the Court, (Judge Brough presiding,) 
charged the jury that larceny might be predicated of a transac- 
tion in the nature of a hiring, if this were merely a fraudulent 
pretext to obtain the property, under a design, existing at the 
time, and not afterwards conceived, to appropriate and convert it. 
Pear’s case, 2 East. P. C. 685; Charlewood’s case, 2 ib. 689; Sem- 
ple’s case, 2 wb. 691. - 

But, inasmuch as it seemed from the evidence that the defendant 
had the animal upon an agreement to use her by going to Cheviot, 
and return her the following morning, and as his possession in the 
mean time was, in contemplation of law, the possession of the 
owner, the jury must consider whether he had done any act to 
wrest and destroy this constructive possession, and to convert the 
property to his own use. Had he violated, and put an end to 
the bailment, as by going otherwise than to Cheviot? Had he 
converted the animal, by selling or pawning her, or otherwise 
putting it out of his power to return her, as agreed? <A mere offer 
to sell was not enough. It evinced a desire to convert the property, 
but was not a conversion. Unless, by some violation of the terms 
of the bailment—some act of conversion to the defendant’s use, 
the jury found that the constructive possession of the owner had 
been wrested and destroyed, they could not find a larceny, however 
fradulent the hiring on the part of the defendant. It could not be 
said that a larceny had been committed of property, if it were not, 
in legal contemplation, out of the owner's possession. Brooks 
case, 34 EF. C. L. 396 ; Russ. Cr. 54 (n.) 

This instruction related to the time comprised in the limits of 
the bailment. If the property were overkept, and the agreement 
thus violated, that would be conversion. But the jury, if they 
found the fact to be so, would inquire why it was so. Was it on 
account of any willful act of the defendant? Or, was it kept 
out of his hands by the landlord, and beyond his power to return ? 
If the hiring were fraudulent, animo furandi and the overkeeping 
willful, they might find guilty; but, lacking either of these ele- 
ments, they must acquit. _The defendant was acquitted. 
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CORPORATION—LEX LOCI. 


The Supreme Court of Pennsylvania has affirmed the judgment of 
the Court of Common Pleas of Dauphin county, rendered for de- 
fendant in the suit by the Commonwealth of Pennsylvania v. The 
Delaware and Hudson Canal Company, in which the sum in con- 
troversy amounted to about ninety thousand dollars. The opinion 
of the Court was delivered by Chief Justice Gibson. The main 
question settled is, that the defendants, who, by statutory license, 
purchased out the interest of Maurice Wurtz, in certain improve- 
ments in Pennsylvania, and by the same license hold land in Penn- 
sylvania, are nevertheless a New York Corporation, and not embraced 
by the terms of the acts 1840 and 1844 taxing companies “ incor- 
porated by or under the laws of Pennsylvania,” &c. It is under- 
stood that the company have been paying the taxes imposed on 
them by the prospective act of 1848. 





INSURANCE—CONFUSION OF GOODS. 


We take the following curious case from the Portland Advertiser. 


The fire on Maine Wharf, in May last, has led to the decision 
of another point of insurance, which is interesting to commercial 
men, as well as the legal profession. Mr. Fernald had procured 
insurance upon a quantity of corn stored upon Maine Wharf; sub- 
sequently he sold a portion of it to Mr. Bradley, received his pay 
for it, and to be taken as Mr. Bradley called for it. Mr. Bradley 
took a part of the quantity sold, but before he called for the remain- 
der, it was destroyed by the fire. The question then arose, upon 
whom the loss should fall of the portion which had been sold to 
Bradley, and not taken away. The underwriter declined pay- 
ing the loss, on the ground that Mr. Fernald had parted with his 
interest in it, and, therefore, that the insurance had ceased. 

The question was submitted to Judge Whitman, who decided 
that the policy remained good upon that part of the corn which had 
not been removed by Mr. Bradley; because, the corn, being in a 
mass with other corn of Mr. Fernald, could not be identified, and 
before this was practicable, there must have beena concurrence 
and co-operation on the part of Mr. Fernald, by a measuring and sev- 
ering it from the mass; until such measuring and severing, the 
portion sold did not vest in Mr. Bradley, and was not, therefore, 
at his risk. If the whole mass had been sold, and a part deliver- 
ed, the whole would have passed at once to Mr. Bradley, and the 
measuring would have only been necessary then to ascertain the 
amount to be paid. Theinterest in such case would have been 
changed, and the insurers exonerated from the loss. 

For this result the referee cited the authority of the Supreme 
Court of Massachusetts, viz: 6 Pickering’s is 280, 138 Pick. 175 
and 20 Pick. 280. Also 6 Cowen’s N. Y. rts 250, which ful- 
ly sustain the nice distinction established by this award. 


> 























MISCELLANEOUS. 


Death of Chapman Johnson. We so entirely concur in what the New York Tribune 
says of th s great lawyer and good man, that we copy its notice at length. 

Death is busy among us. He cuts down infancy in its beauty, manhood in its glory, 
and old age in its dignity and honor. The unusual mortality is not limited to any sec- 
tion, nor produced by any single disease. One day we hear that the last President has 
just lain down to his final rest; next, it is the oldest remaining widow of an Ex-Presi- 
dent. Our gallant soldiers, who have dared death through forty years at the mouth of 
every shotted cannon, pointed at our country’s flag from the St. Lawrence to the Pa- 
cific, are falling fast before the unerring shafts of the foe, who is never defeated. A 
woman, who was the mother of seven children, at the breaking out of our Revolu- 
tionary struggle, has just departed; on every side the few surviving veterans of that 
struggle are rapidly dropping off; while their grand.children and great grand-children 
are mowed down like grass by the scythe of the great destroyer. We think there were 
never nearly so many deaths throughout the United States in any previous month as 
in the last. Very few families have entirely escaped the mortality of this season, while 
many have seen member after member rent away, until the survivors are indifferent 
how soon they, too, may be summoned to join the loved departed. It is a season of 
National affliction; let us not seek to disguise nor belittle the impressive lesson. 

In such a time, it is not strange that many eminent and honorable men should glide 
away almost unnoticed; still less, that some of the truly great, who have shunned 
through life the glare of notoriety, should sink into their graves unchronicled and 
unsung. Chapman Johnson, our readers have heard, is no more. But who is Chap- 
man Johnson? How large a share of his fellow citizens knew that such a man ever 
existed? He was never a President, a General, a Governor, an Embassador, nor even 
a Member of Congress: he was only a profound Statesman, devoid of “ the lust to shine 
or rule’’—willing to serve the people, but incapable of fawning on them, or wheedling 
them to vote for him. Of course, they preferred more pliant, assiduous courtiers— 
Kings are not singular in this taste—and left him to the quiet and healthful enjoyment 
of private life. He was occasionally elected to and served in the House of Delegates 
of his State, and bore a memorable part in the Debates of the Virginia Constitutional 
Convention of 1829-30. There he stood forth the leader of the Western interest, as it 
was called, though representing an Eastern constituency, because the West was de- 
manding and the East withholding justice. Power was on one side, right on the othez- 
The East had a decided preponderance in the Legislature, (and of course in the Con- 
vention,) and was fully resolved to keep it, though the West had the far larger number 
of free people. Power of course prevailed, but right made a noble battle, which must 
secure an ultimate triumph. Property representation and property suffrage, and espe- 
cially, the overbalancing of 100,000 freemen, by the votes accorded to 120,000 slaves, 
who yet are not permitted to speak, much less vote, has but a short time left to “ hold 
over” in Virginia. 

There are not a few yet left who remember Mr. Johnson’s thrilling “ Address to the 
People of Virginia,” in behalf of the Anti-Jackson State Convention of 1828. Can 
as much be said of any other manifesto of a partizan Convention, held more than 
twenty years ago? The warnings of that Address were unheeded by Virginia, and by 
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the Nation—unheeded, because unheard by the larger number; but they embody les- 
sons of wisdom, which generations yet unborn shall have reason to study and revere. 

Mr. Johnson was the last of the od school of Virginia lawyers and statesmen—the 
school of Marshall, Pendleton, Sheffey, Leigh, &c. He, with B. W. Leigh and R. C. 
Stannard, have stood for years at the head of the Richmond Bar. Mr. Leigh preceded 
him to a higher Bar by a few months. It is hardly necessary to add, of such a man, 
that Chapman Johnson lived and died a devout, unwavering Christian. 





Death of David B. Ogden. We take the following account of this veteran of the 
New York Bar from the Tribune. 

This eminent Counsellor has gone to his long home. For about half a century he 
has been a member of the Bar of our city, having been introduced to it by the illustrious 
Alexander Hamilton. He came here from New Jersey, being a scion of the distin- 
guished Ogden family of that State. He was a sagacious and ripe lawyer, glorying in 
his profession, and seeking to render it worthy to be honored. He was a staunch Con- 
servative withal, and looked with distrust on the strides of Radical innovation in these 
irreverent days. Old laws, old ways, old books, (and especially the Book,) were cher- 
ished by him with a profound instinct of their safety and their wisdom. Mr. Ogden 
was an ardent politician, but not an habitual aspirant. He was several times a member 
of Assembly when he could hardly afford to serve—the tax on his not often excessive 
resources of a session’s service in that capacity being more than giving $100,000 would 
have been to many who imagined he ought to be very much obliged to them for their 
votes. He was twice or so a candidate for Congress, but not on the winning side, 
though he generally ran very near the head of his ticket. He once only held a profitable 
post—that of Surrogate for five years from 1842, under Governor Seward’s administra- 
tion. He rarely or never refused the use of his name when it was demanded by those 
whose convictions were nearest in accord with his own; and, though it is here esteemed 
almost fatal to a lawyer to be known as an ardent politician, and he doubtless lost prac- 
tice on that ground, yet he had a large share of the very best going for the last thirty 
years. He metsuch men as Wirt, Webster, and Sargeant at the Bar of the Supreme 
Court, and did not find himself overmatched. 

Of his death the N. Y. Express says: 

Mr. Ogden was in Court pleading a cause on Thursday, the weather being oppressive. 
In the afternoon of that day, he removed to his temporary residence at Port Richmond, 
Staten Island. Before night he was taken seriously ill, and on Friday morning sent for 
his physician, Dr. Van Rensselaer. Ilis complaint appeared to be principally in the 
head. On Friday and Saturday his friends became alarmed, although Mr. Ogden was 
not depressed in spirits. His sister, Mrs. James Parker, of Amboy, was sent for, and 
with his two daughters and son, were with him until he expired. On Sunday morn- 
ing, he was considered by his family to be out of danger, but his disease was not 
checked. A diarrhoea set in, and early on Monday morning he breathed his last, per- 
fectly conscious of his situation, aud in the full possession of his powerful mind. 


Death of James H. Ewing. Still another member of the Cincinnati Bar has ceased 
to tread these earthly Courts. Mr. Ewing was a graduate of the Law Department of 
the Cincinnati College, while that department was under our charge. There he showed 
himself assiduous as a student. Soon after, his amiable and popular manners, and cor- 
rect and gentlemanly deportment, brought him into political life, and caused him to be 
far more widely known as a legislator than as alawyer. He died at Columbus, whence, 
we believe, he had been unable to return, since the last session of the Assembly, in 
which he was a Senator. We subjoin the proceedings of the Cincinnati Bar. 

At a meeting of the Bar of Hamilton County, held in the Court Room of the Com- 
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mon Pleas, August 13, for the purpose of testifying their respect to the memory of 
James H. Ewing, Esq., late a member of said Bar, on motion, N. C. Read was called to- 
the chair, and Charles C. Murdock appointed Secretary. ; 

On farther motion, a committee of five, consisting of Messrs. Gallagher, Pugh, Car- 
ter, Roedter, and Flinn, were appointed by the President, to report resolutions expres- 
sive of the object and feelings of this meeting. 

The said committee reported the following resolutions, which were unanimously 
adopted. 

Resolved, That we have heard with feelings of profound regret, of the decease of our 
late brother, James H. Ewing, Esq. Cherishing a fresh recollection of his many kind 
and amiable qualities, we tender to his family and relatives our condolence and truest 
sympathy in their bereavement. 

Resolved, That the members of the several Courts of Hamilton County be, and are 
hereby invited to join with the members of the Bar in paying all respect and honor to 
the remains of our deceased friend, by attending his funeral services in a body. 

Resolved, That T. J. Gallagher, B. Storer, W. R. Morris, W. H. Groesbeck, and D. 
Van Matre, be a Committee of Arrangement on the part of the Bar, to carry the inten- 
tions of the foregoing resolution into effect. 

Resolved, That the officers of this meeting transmit a copy of these resolutions to 
the family of the deceased. 

Resolved, That a copy of the foregoing resolutions be presented to the several Courts, 
to be entered of record on their several journals. 

Resolved, That the proceedings of this meeting be published in the several newspa- 
pers of this city, and of Columbus. 


On motion the meeting adjourned. 


N. C. READ, President. 
Cuas. C. Murpock, Secretary. 


Death of Charles L. Telford. Truly, death has been busy of late, among the bright lights 
of our profession. We knew Mr. Telford well. He was our pupil in the commencement 
of his law studies—our successor as one of the Professors of Law in the Cincinnati 
College—our colleague sometimes, and our opponent often, at the Cincinnati Bar, and 
our almost revered friend in all these relations. In fact, none could know Mr. Telford 
without feeling towards him a respect bordering upon reverence. We subjoin a notice 
of his life and death, written by his very intimate frend, the Editor of the Atlas, to- 
gether with the proceedings of the Cincinnati Bar, expressing our full concurrence in 
the exalted tribute there paid to him both as a lawyer and a man. 


OBITUARY. 

Died, at Mackinaw, on the 5th August, of pulmonary consumption, Cuartes L. Tex- 
rorp, Attorney at Law, of this city. 

In his death, we have one of those signal instances of mortality, which seem sent te 
remind us that no merit and no condition can exempt their possessor, even for a time, 
from the common fate of humanity. In the midst of manhood, in the midst of its 
growing business, and of fast accumulating honors,—with an excellence which none 
denied, bearing thickly the fruits of an early and long sustained promise,—our friend 
has passed, as to the things of this earth, like a falling star, which passes suddenly from 
the brilliant sky, and is hid in the shadows of earth. We may listen for his voice, but 
it is gone! We may look at his place, but it is vacant! We may expect his return; 
but, till the graves give up their dead, we shall see him no more! 

Mr. Telford was the son, and the only son, of Dr. J. G. Telford, of Troy, in this 
State. eared with the utmost care, he was early taught those sound principles, 
which render a youth upright, and give to the mind a manly, just, and honorable char- 
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acter. At an early age, he was sent to Miami University, where, under the care of the 
venerable Dr. Bishop, he was graduated with honor and distinction. 

After leaving college, his early bent was towards literature and science, with a view 
to taking a place in some of the literary institutions, and devoting his life to study and 
learning. Having acquired the friendship of Dr. McGuffey, then President of the Cin- 
cinnati College, he was, in 1836, appointed Professor of Rhetoric, Belles Lettres, &c., in 
that institution. There he taught during a year, with high credit to himself, and with 
the confidence of his colleagues, and of all who knew him. Soon after that, he com- 
menced the study of the Law, and after the usual probation was admitted to the Bar of 
this county, about 1839-40. Distinguished from the beginning, by a most conscien- 
tious integrity—by a firmness, which yielded to none of the blandishments of the 
world, and a dignity, which allowed no interference with his purpose, he was, at first, 
regarded as rather reserved and abstract, than as possessing the qualities of popularity. 
To these characteristics, he added, however, a graceful elocution and a courteous man- 
ner. The characteristics of grace and of worth were united together. Such a person 
must be at once admired and valued. He was to the full measure of all that a reasonable 
ambition could ask. He rose rapidly at the Bar. He was employed in important cases; 
was associated with the circle of distinguished counsel, and some three years since was 
elected one of the Professors of Law, in the Law Department of the Cincinnati College. 
There also he was successful; and one of the last public duties he performed, was to 
complete for his class, last winter, the course of Lectures he had agreed to deliver. 

The portrait of his character, we fear our hand can scarcely trace. Of him, more 
than any one of his age, we ever knew, might it be truly said, 

“ Justum et tenacem propositi virum.” 


To abilities which are seldom possessed, he added graces of education, of religion, 
and life, which are seldom acquired. A member of the Second Presbyterian Church in 
this city, he was a practical Christian, who believed what he said, and tried to practise 
what he believed. They who think that of such is the assembly of the Just made per- 
fect, will be consoled with the hope of a glorious future, and the assurance that the right. 
eous are taken away from the evil to come. 


BAR MEETING. 

Ata meeting of the members of the Bar, held in the hall of the Common Pleas, on 
Wednesday, the 15th inst., at 12 o’clock M., to take appropriate action in reference to 
the decease of Charles L. Telford, Esq., on motion, Bellamy Storer was called to the 
chair, and S. J. Thompson appointed Secretary. 

The object of the meeting having been stated by the chair, on motion, Messrs. Wm, 
R. Morris, Chas. Anderson, Benjamin B. Fessenden, Geo. E. Pugh, and A. G. W. Carter, 
were appointed by the chair a committee to draft resolutions expressive of the sense of 
the meeting, who, having retired for a short time, returned and reported the following 
preamble and resolutions, which were unanimously adopted: 

Whereas we, the members of the Bar of Hamilton County, having, as a profession, 
long and well known the extraordinary ability, learning, and integri y of the late 
Charles L Telford, Esq., we as individual citizens having been deeply impressed with 
his private and personal worth in his every other relation of life, whether domestic, 
social, or public; and whereas, in addition to that universal sense of loss, by hig 
death, which every citizen of our State and country, who knew his character, must ex- 
perience, as well as that grief which private frienship and affection must, with poignancy 
suffer from their bereavement—we, his brethren of the Bar, have peculiar and strong 
reason to mourn our affliction and be warned of our danger. 

Be it therefore unanimously resolved, That in no ordinary spirit of undiscriminating 
eulogy or epitaph, as members of the same profession, we are delighted to be able to 
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console ourselves with the sincerity and heartfelt truth of this tribute to the memory of 
our departed brother: 

That professionally, in intellectual ability, in general and legal attainments—in dili- 
gence and integrity, and in the power, fulness, and beauty of his forensic efforts, he 
was not only without a superior amongst ourselves, but, as we confidently believe 
without one amongst his equals in age, in our nation: 

That, as individual neighbors and friends, having peculiar means and opportunities of 
knowing also his private conduct and character, we are proud to know, that no human 
being can remember against his life, a solitary act of injustice, or one which resembled 
dishonor,—but, that all who knew him, (and his simple traits of character were as 
clear and intelligible as the light,) will sincerely lament, in his death, the departure 
from the midst of their c rcles, of a truthful and generous friend, an humble and earnest 
Christian, an honest man, and a husband and father, whose worth and affection, none 
but the stricken and disconsolate widow can truly feel and know, and whose loss, even 
the ripened experience of the orphan can never be taught sufficiently to estimate or 
deplore: 

And that as patriots and philanthropists, we mourn for our country and for man- 
kind, the temporal extinguishment of that mind, the stilled pulsations of that heart, 
and the eternal silence of that voice, which, in the highest and noblest spheres wherein 
human beings can be called to speak, or feel, or act, and amongst the noblest minds 
which devote themselves to the service of their country or their kind, would always 
have been found.equal with the best; and therefore we do offer to his mourning 
family and relatives, our unavailing sympathies and condolence, and request the 
several Courts of our county to mike a record of this expression of our sense of the 
great loss sustained by our profession, by society,—our country, and our race. 

On motion of Mr. Gallagher, it was 

Resolved, That a copy in manuscript of the resolutions and proceedings of this meet- 
ing be transmitted by the Ciairman to the immediate family of our deceased brother. 

On motion of Mr. Harris, it was 

Resolved, That the proceedings of this meeting be published in the newspapers of this 
city. 

. BELLAMY STORER, Chairman. 

S. J. Tuompson, Secretary. 





Cincinnati Law School—Law Department of the Cincinnati College. ‘he death of Charles 
L. Telford has created a vacancy in the professorships in this institution, which we un- 
derstand will probably be filled by the re-appointment of Timorny WaLKER. It is also 
in contemplation, we are informed, to appoint Wiit1am Greene to the department of 
Constitutional and International Law. The session will commence, as usual, on the 
first Monday of November, and continue four months. Should the above appointments 
be made, the distribution of subjects will be this: Constitutional and International 
Law, William Greene; Practice, Pleading, and the Law of Real Property, Timothy 
Walker; remaining branches, William S. Groesbeck. 

We avail ourselves of this eccasion to give a brief account of the institution. It was 
commenced in 1833, as a private concern, by John C. Wright, Edward King, and Timo- 
thy Walker. 

In 1835, it was made a department of the Cincinnati College, and the same gentle- 
men were appointed Professors. But Mr. King dying soon after, Joseph S. Benham 
was appointed to fill the vacancy. 

In 1836, Edward D. Mansfield was added to the number. But in 1837, the patronage 
not being sufficient to remunerate four professors, all resigned. By a mutual under- 
standing the resignation of Mr. Walker was not accepted; and thus the sole charge of 
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the Law Department devolved on him, and so continued up to the close of the ses- 
sion of 1843-4, when he resigned, and Charles L. Telford and William S. Groesbeck 
were appointed Professors, who have had chage of the Institution since that time. 

We give the number of pupils in each class up to 1843-4, since which period we 
have not the means of giving them. 

1833, 17; 1834, 23; 1835, 21; 1836, 17; 1837, 18; 1838, 25; 1839, 34; 1840, 29; 
1841, no session ; 1842, 22; 1843, 19. 

By a legislative act of Feb. 2ist, 1846, (44 Local Laws 157) a certificate from this In- 
stitution entitles the holder to admission to the bar without the usual examination. 





Cause and Cost of War. Sir William Moleswort stated in the British Parliament, 
last year, that the war with the Kaffirs in India, which cost the British nation £2,508,000, 
($12,000,000,) was occasioned by the loss of one axe and two goats, which were al- 
leged to have been stolen by the Kaffirs. 





Court Matters. The Nonpareil says Judge Hart, of the Court of Common Pleas, 
furnished it the following regulations, lately adopted by the Court, to correct sundry 
abuses: 

1. We have ruled that in no criminal case originating in the city, will we receive a 
member of police as bail. . 

Nore. The object was not to discredit the police, but to prevent them from being 
annoyed by applications to become bail, and to preserve them from injurious reflection. 

2. In the case of prisoners charged with crime, we have determined to give them 
their choice of counsel, and in every instance where counsel refuse to serve, without a 
good excuse, the fact will be noted upon our journal. 

3. The Court recently have been so often imposed upon, in the appointment of ad- 
ministrators and guardians, and proof of wills, that hereafter we will require the ap- 
plication to be made by counsel or accompanied by a written statement of some indi- 
vidual known to the Court. 





Death of Charles Gilman. It is with unfeigned sorrow we learn that this very able 
lawyer and upright man died at his residence in Quincy, Ill., on the 24th of J uly last. 
To us his death is a personal bereavement, he having been for some time a co-editor of 
this journal, and long a valued correspondent and friend. When he dissolved his edito- 
rial connexion with us, it was to establish “ The Western Legal Observer,” a monthly 
periodical, which has reached its eighth number, and given promise of great utility. 
From the last number, we copy the following notice of his death, and the proceedings 
of the Quincy Bar. 

Charles Gilman is no more! With deepest sorrow the publisher of this Journal an- 
nounces to its readers the sudden death of its late talented and beloved Editer, which 
has fallen upon his astonished friends like a thunder stroke from a cloudlesssky. He 
died on the 24th of July, of cholera, af er a short and unforewarned illness of eleven 
hours. 

It is but y sterday that we met him in the labors of business and the communion of 
friendship, and thongh we sadly know it is true, we cannot yet realize that he is gone— 
gone from his labors amid friends whose unavailing tears bespeak their deep sense of 
bereavement, to the home of the faithful and good with the Father above. Like a true 
man, he died at his work. Sunday morn, he was at the Sabbath School in which he 
was a teacher, and then labored at the death bed of a brother in the Fraternal -Order of 
which he was a member,—the I. O. O. F.; Monday he went to the funeral, spent some 
time in preparing matter for this Journal, and for the forthcoming volume of Reports 
of the Supreme Court of this State, closing the day with cheering visits to the sick, and 
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a social hour at a neighbor’s house. Soon after midnight he was attacked by the fatal 
epidemic, and though medical assistance was at once procured and seemed at first at- 
tended with success, his constitution was not strong enough to survive the onset, and 
rapidly sinking away, he expired. 

It is not ours to speak his eulogy. We knew him long and loved him well. The 
grief of the bereaved family, the mourning of his large circle of friends, and the voice 
of his professional brethren, eloquently prove how much he was beloved and esteemed 
where he was best known,—at home, in society, at the bar, and in the labors of life- 
Sweet and cherished be his Memory ! 


PROCEEDINGS OF THE BAR AT QUINCY. 

At a meeting of the Bar of Adams County, State of Illinois, called in consequence 
of the recent decease of Charles Gilman, Esq., held July 25, 1849, at the office of the 
Clerk of the Circuit Court, in the city of Quincy, O. H. Browning was elected Chair- 
man, and C. B. Lawrence, Secretary. 

The Chairman having stated the reasons for calling the meeting, and paid a brief 
tribute to the character of the deceased, Peter Lott, Esq. offered the following preamble 
and resolutions : 

Whereas it has pleased Almighty God, in the dispensations of his providence, to cut 
down in the vigor and usefulness of his manhood, a most esteemed and respectable 
member of this Bar, Charles Gilman, Esq., Reporter to the Supreme Court of the 
State of Illinois, who departed this life on Tuesday, the 24th inst. after a few hours of 
illness of cholera; therefore 

Resolved, That we, the members of this Bar, feel with deep sensibility the loss which 
the profession and society have sustained in the death of our departed brother. 

Resolved, That we cherish the highest respect for the professional learning of the 
deceased, for the integrity and uprightness of his professional life, and for the estima- 
ble qualities which characterized him as a man, a neighbor, and a citizen, and that to 
testify these sentiments, we will wear the usual badge of mourning for thirty days. 

Resolved, That we deeply and sincerely sympathise with the afflicted family of the 
deceased in the melancholy bereavement which they have sustained. 

Resolved, That the Chairman of this meeting transmit to the family of the deceased 
a copy of these resolutions, as an evidence of the high estimation in which the mem- 
bers of this Bar held their departed brother, and in token of their unaffected sorrow 


for his loss. 
Resolved, That the Chairman present the proceedings of this meeting to the Circuit 
Court of this county, at its next term, and move that the same be entered on the 


the records thereof. 
Resolved, ‘That the proceedings of this meeting be furnished to the papers of this city 


for publication. 


It was then moved and seconded, that the preamble and resolutions be adopted ; and 
they were unanimously adopted. 


The meeting then adjourned. 
0. H. BROWNING, Chairman. 


C. B. Lawrence, Secretary. 


i 





The Western Journal of Agriculture, Manufactures, Mechanic Arts, Internal Improve- 
ment, Commerce, and General Literature. This is a monthly periodical, published at 
St. Louis, under the proprietorship of M. Tarver and T. F. Risk, at the price of $3 
per year. We regard it as one of the most valuable and interesting of our exchanges. 
It has now reached the fourth number of the second volume, and from what we know 
of its proprietors and its merits, we predict and solicit for it a wide circulation, and 


permanent prosperity. 
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Barbour’s Reports. {Reports of Cases in Law and Equity, in the Supreme Court of 
the State of New York. By Oliver L. Barbour, Counsellor at Law. Vol. III. Al- 
‘bany: Gould, Banks & Gould? New York: Gould, Banks & Co. 1849.] In the 
last number, we had occasion to notice the first volume of Comstock’s Reports, con- 
taining the first decisions of the new Court of Appeals in New York. For the purposes 
of a Supreme Court, the State is divided into eight Judicial Districts, with four Judges 
for each. The Court of Appeals is composed of the presiding Judge of each District, 
making a Court of eight Judges. In legal parlance, the cases reported in this volume 
may be regarded as Nisi Prius decisions. They are exceedingly well reported, and not 
less interesting, though of less authority, than those of Comstock. New York is try- 
ing one of the greatest experiments in jurisprudence, that ever was attempted. Let 
us bid her God speed, and watch the results, as exhibited in the Reports. We are 
very sanguine believers in the Progress of Jurisprudence, but open to conviction, if we 
find ourselves mistaken. 








Law Reform Tracts. [Tracts on Law Reform, compiled by a member of tle Ohio 
Bar. Columbus: Published by J. H. Riley & Co. 1849.] We know not to whom we 
are indebted for a copy of this volume, nor who its compiler is. The preface says: 
“The design of this compilation is, to show, from what has been done in other commu- 
nities, that, without ranning the hazard of a new Constitution, the people of Ohio, by 
sending sound men to the Legislature, and so securing sound men on the Bench, and a 
sound revision and consolidation of our statutes and judicial decisions, may still con- 
tinue to grow and prosper under the old one.’”?” We do not sympathize with the com- 
piler in his “ design,”’ for we think that a new Constitution is a great desideratum; and 
we have so much faith in the good sense of the people, that we are willing to run the 
* hazard’’ of its being worse than the oldone. But we are not the less thankful to the 
unknown compiler for this very valuable collection of tracts. We hope every lawyer 
will read and re-read Sir Samuel Romilly’s Review of Bentham on Codification. It 
alone is worth the price of the book, whatever it may be. We regret that the compi- 
lation does not contain more upon the great steps towards Law Reform in New York, 
and that it contains nothing upon what Missouri, through the agency of Judge Wells, 
has done towards the accomplishment of this great end. Why no reference whatever 
has been made to the efforts in Ohio—the locus in guo—is more a matter of wonder than 
regret. The author must bea philanthropist, for he has not even secured a copyright. 





THIS JOURNAL. 

The present number closes the sixth volume, and is as usual furnished with an index. 
The next volume will commence under better auspices than any of the preceding, if 
our friends stand by us. We owe them many thanks for their subscriptions and con- 
tributions; and we think we can assure them that the Western Law Journal may be 
regarded as a permanently established publication. We shall continue our endeavors 
to furnish such matter as will be worthy of preservation. We have lately received 
many very flattering letters, commending the manner in which our labors have been 
performed. This has been our principal reward; and we shall increase our exeitjpns to 
deserve the praise we have received. 





(<> The publisher calls the attention of those of his patrons who are still in arrears, 
to his oft repeated announcement, that prompt payment is indispensable to the perma- 
nency of the work. 








